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APA Variance and Waiver 

The article, “The New Variance and 
Waiver Provision” (March), discusses 
the fact that after the adoption of the 
new APA, the authors were questioned 
as to whether FS. §120.542 provided 
an implicit grant of order authority to 
agencies such as the Marine Fisheries 
Commission and the Environmental 
Regulation Commission, which have 
rulemaking authority pursuant to stat- 
ute, but have no authority to issue or- 
ders. Although the authors of the ar- 
ticle felt it inappropriate to assume that 
the legislature through the waiver and 
variance provision implicitly intended 
to grant such authority, they cite to an 
Attorney General opinion which took a 
contrary point of view. 

What the authors fail to mention is 
that the opinion section of theAttorney 
General’s Office changed the question 
asked by the Marine Fisheries Commis- 
sion in order to derive its answer. The 
letter addressed to the Attorney Gen- 
eral, dated June 12, 1996, specifically 
asked: “Does new Section 120.542, 
Florida Statutes (section 12 of Chapter 
96-159, Laws of Florida), grant to the 
Marine Fisheries Commission substan- 
tive authority to issue orders granting 
or denying petitions for variances or 
waivers?” 

This question reflected the 
commission’s concern that the only au- 
thority granted to it by the legislature 
is full and exclusive rulemaking author- 
ity over specific areas of marine life. In 
addition, the commission was con- 
cerned because it is axiomatic under all 
versions of the APA that agency actions 
be specifically tied to delegated legis- 
lative authority. The question an- 
swered, however, by the opinion section 
was reworded to read: “Pursuant to sec- 
tion 120.542, Florida Statutes (1996), 
is the Marine Fisheries Commission 


authorized to grant or deny petitions 
for variances or waivers to administra- 
tive rules promulgated by that agency?” 

This rewording completely changed 
the thrust of the MFC’s question, allow- 
ing for a nonresponsive answer. Of 
course, §120.542 permits the granting 
of waivers and variances. What the 
commission wanted to know was how 
an agency that has only rulemaking 
authority and no authority to issue or- 
ders can now enter into the business of 
providing such? Wouldn’t that be con- 
trary to the agency’s sole statutory 
charge? Or, as the authors mention, can 
we in light of the changes to the APA now 
assume that the legislature provided an 
implied grant of order authority? 

Knowing the facts, it becomes diffi- 
cult to believe that this issue has been 
truly addressed by the Attorney 
General’s Office. Perhaps it would have 
been better to take an honest look at 
the commission’s question, thus allow- 
ing the legislature the opportunity to 
fully consider and address this issue 
and provide its response in a glitch bill. 

There was another question asked 
of the authors that they failed to men- 
tion in their article. Violation of Marine 
Fisheries Commission rules carries 
criminal penalties. How can an agency 
grant waivers or variances to its rules, 
thereby granting waivers to statutorily 
imposed criminal penalties? Perhaps 
the answer to this question would be 
such as to even render the Attorney 
General’s opinion moot. 

Lucy SCHNEIDER 

Monticello 


Recovery by Unlicensed 
Contractors 

A word of caution to construction 
lawyers and others reading the article 
contained in the March Journal en- 
titled “Distinguishing Quantum Meruit 
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and Unjust Enrichment in the Con- 
struction Setting.” The author of the 
article suggests that quantum meruit 
may be used to recover damages where 
a construction contract is held to be 
unenforceable because the contractor 
was not licensed. The author cites a 
1952 Florida Supreme Court case. How- 
ever, FS. §498.128 (1996) states that 
“any contracts entered into on or after 
October 1, 1990, and performed in full 
or in part by any contractor who fails 
to obtain or maintain his license in ac- 
cordance with this part shall be unen- 
forceable in law or in equity.” As a re- 
sult, it would appear that where the 
contract fails because it violates public 
policy, this statute would prohibit any 
attempt by the contractor to recover 
damages. 

Davip H. REIMER 
Miami Lakes 


I enjoyed reading “Distinguishing 
Quantum Merit and Unjust Enrichment 
in the Construction Setting.” It was well- 
written and informative. But I have 
doubts concerning the validity of the 
statement that “where a written agree- 
ment between an owner and a contrac- 
tor is deemed unenforceable as a result 
of a technical deficiency or because it vio- 
lates public policy, the contractor may still 
recover in quantum meruit.” 

The author cites Wood v. Black, 60 
So. 2d 15 (Fla. 1952) (contract unen- 
forceable because contractor not li- 
censed) in support of that proposition. 
Its viability, however, is in question af- 
ter the enactment of F.'S. §489.128 
(1996), which says that, as a matter of 
public policy, contracts made by unli- 
censed contractors are unenforceable 
either in law or in equity. In the Wood 
case, moreover, the city ordinance vio- 
lated by the unlicensed contractor did 


not impose any penalty nor did it in- 
validate contracts of those failing to 
secure a license. 

In Castro v. Sangles, 637 So. 2d 989 
(Fla. 3d DCA 1994), the only reported case 
concerning F‘S. §489.128, the court of 
appeal cited with approval Local No. 234 
v. Henley & Beckwith, Inc., 66 So. 2d 818 
(Fla. 1953), to the effect that “a contract 
against public policy may not be made 
the basis of any action either in law or in 
equity.” Castro also reasoned that “con- 
tracts violating public policy designed for 
public welfare are illegal and will not be 
enforced by the courts.” 

Under the principles of horizontal 
stare decisis and because of the clear lan- 
guage of the statute, it seems to me that 
an unlicensed contractor at the present 
would not be able to sue either for breach 
of contract or for quantum meruit. 

Amaury Cruz 
Miami 


Oath of Admission to The Florida Bar 


The general principles which should ever control the lawyer in the practice of the legal profes- 
sion are Clearly set forth in the following oath of admission to the Bar, which the lawyer is sworn 
on admission to obey and for the willful violation to which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United States and the Constitution of the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to me to be unjust, 
nor any defense except such as | believe to be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such means only as 
are consistent with truth and honor, and will never seek to mislead the judge or jury by any 
artifice or false statement of fact or law; 

“! will maintain the confidence and preserve inviolate the secrets of my clients, and will accept 
no compensation in connection with their business except from them or with their knowledge 
and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial to the honor or 
reputation of a party or witness, unless required by the justice of the cause with which | am 
charged; 

“| will never reject, from any consideration personal to myself, the cause of the defenseless or 
oppressed, or delay anyone’s cause for lucre or malice. So help me God.” 
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PRESIDENT’S PAGE 


One of the Best of Us 


had another column written 

for this space, and I wish it 

were printed here now. The 

reason for the column change 
is a tragic one, but it has given me a 
renewed determination to keep talking 
about lawyers and what they mean to 
society, and to each other. 

On March 25, 1997, our profession 
lost one of its best, and I lost a dear 
friend, when Larry Mathews died in 
Orlando. Larry was the first member 
of The Florida Bar Board of Governors 
ever to die in office. 

At the memorial service, I listened 
to mourners express their respect and 
love for Larry as a friend and as a law- 
yer. Here was reflected the life and ser- 
vice of a man who was a decorated of- 
ficer in Vietnam, a husband and father 
before he was twenty-five, a lawyer who 
took seriously his responsibility as a 
peacemaker and mediator — not just 
an advocate, competitor or litigator. 
Larry was an example of a lawyer who 
never took more than he gave. He 
served and led our profession from his 
earliest days as a lawyer. 

In the Young Lawyers Section of the 
Bar, where the Frosts and the Mathews 
first became friends, Larry’s sense of 
responsibility and capacity for energetic 
leadership were perhaps equalled only 
by the dryness of his sense of humor. 
He insisted on a three-mile run as part 
of our Young Lawyers’ convention the 
year I was president, and my wife and 
I trained for the race on the streets of 
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“We had seasons in the sun.” 


—Terry Jacks 


Few people express 
their lives by what 
they do — as 
opposed to what they 
say. Larry Mathews’ 
deeds and insights 
have touched us all. 


Bartow. Unfortunately, the actual race 
site was across at least a mile’s worth 
of soft sand. I was not the first to fin- 
ish, not by a long shot, but Larry was 


either the winner or in the top finish- 
ers. When I maintained loudly that I 
was sure my time was worth a trophy 
of some kind, Mathews laughed me 
down. But two weeks later I got a heavy 
bronze plaque in the mail — embla- 
zoned with “Fastest President.” (Well, 
okay, so I was the only president.) 
Larry went on to become board cer- 
tified in Civil Trial Law, President of 
the Young Lawyers Section and the Or- 
ange County Bar and served on the 
Florida Supreme Court Racial and Eth- 
nic Bias Study Commission, his local 
Legal Aid Society, the Chief Justice’s 
Committee on Pro Bono Awards, then 
later headed the Florida Board of Bar 
Examiners. He also worked with the Boys 
and Girls Clubs of Central Florida and 
in other areas of community service. 
The words of Larry’s close friend and 
partner, Lilburn Railey, at the memo- 
rial service clearly described Larry and 
his professional service: “Few people 
express their lives by what they do — 
as opposed to what they say. Larry’s 
deeds and insights have touched us all.” 
There was an ironic contrast in the 
views of the legal profession I got dur- 
ing the week of Larry’s death in late 
March. The day after he died, I hap- 
pened to have a meeting scheduled with 
his hometown newspaper to discuss the 
Bar’s actions and goals in the area of 
professionalism. I wanted the editors 
to know about Larry Mathews and law- 
yers like him all over Florida who prove 
civility and professionalism still exist, 
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who believe that solving disputes and 
working to make their communities 
better are as much a part of lawyering 
as winning cases and charging fees. 

I talked to these editors about Larry, 
about the kind of man he was: idealis- 
tic, scholarly, tough, and straightfor- 
ward. I talked to them about the kind 
of lawyer he was: An honorable one, a 
brilliant one, one committed to resolv- 
ing disputes when possible and to ethi- 
cally but fiercely fighting in court for 
his client when appropriate. I pointed 
out, in his obituary in their newspaper, 
how many hours he had obviously spent 
in service to this community and his 
profession. But these editors had no 
questions about lawyers like Larry. 
They only wanted to ask about the law- 
yers who, I suspect, fit a preconception 
they already had — and have — of what 
lawyers are about. 

“What do you have to say about this 
lawyer in Alabama that charged a ri- 
diculous fee?” they asked, indicating an 
out-of-state news story. 

The best answer to their question 
came in Railey’s eulogy at Larry’s me- 
morial service the next day. He quoted 
Larry’s remarks to the Orange County 
Bar, in which Larry acknowledged some 
of the problems that preoccupied the 
newspaper editors. He took lawyers to 
task if they indulged in certain behav- 
iors he condemned. 

Larry abhorred the fact that in 
today’s legal climate it is possible for a 
given client to “find a lawyer who will 
do the client’s bidding regardless of its 
impropriety,” and he said that, too of- 
ten, “lawyers function not as dispute 
resolvers, but as legal mechanics soup- 
ing up their lawsuits with inconceivable 
claims...when a simple business reso- 
lution would have been in the client’s 
and the system’s best interest.” 

In the same message, Larry warned 


that lawyers are in danger of “seeing © 


the tragic transformation of a once- 
proud calling from that of a profession 
to that of a business... However, to be 
professional and to be business-like 


should not be mutually exclusive.” Ifwe | 


become, Larry said, “a profession which 
fails to respond to its clientele,” that 
insensitivity will be “fatal. If we want 


to continue the role we play in our soci- . 


ety, all of us must...uphold the tenets 


Lawrence G. Mathews, Jr. 


I was left not only 
saddened by Larry’s 
death, but also 
extremely frustrated 
over the fact that the 
public too often can't 
see the best of us. But 
there are lawyers 
reading this page 
who are highly 
principled, 
completely 
trustworthy, brilliant 
and aggressive in 
court and wise and 
caring in conflict 


resolution outside of 


court, who work to 
serve their 
communities as well 
as their clients, 
whose word is their 
bond. 
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we adopted in our attorney’s oath.” 

Larry’s prescription for profession- 
alism was not just in his words; it was 
in his life. Railey said it well: “Larry 
always respected the judiciary and op- 
posing counsel and did not waste time 
arguing over issues that did not ad- 
vance his client’s cause. He believed his 
profession was a craft just as surely as 
being a mechanic or a carpenter. He 
practiced his craft intensely and me- 
ticulously .... Larry didn’t simply prac- 
tice law; he was involved in every as- 
pect of the profession from his business 
and governance to its philosophy. 

“He worked many hours without pay 
to serve the underprivileged and he 
believed that all of us should be will- 
ing to serve and use the skills we had 
the privilege to develop.” These facts 
about Larry were the ones I wanted to 
tell the newspaper editors, but they 
seemed uninterested, as does the gen- 
eral public it would seem. Maybe that’s 
one reason I, personally, needed to write 
this column. 

I was left, that week, not only sad- 
dened because of Larry’s death but also 
extremely frustrated over the fact that 
the public, and editors like those I met 
in Orlando that day, too often somehow 
can’t see the best of us. But there are 
lawyers reading this page right now 
who are highly principled, completely 
trustworthy, brilliant and aggressive in 
court and wise and caring in conflict 
resolution outside of court, who work 
to serve their communities as well as 
their clients, whose word is their bond. 

I am grateful to Larry Mathews for 
being such a lawyer. May those among 
us who aspire to standards any lower 
than his learn from his life. May those 
who believe, and try to practice law as 
he did become more visible to the soci- 
ety that needs the kind of wisdom and 
high ethical standards lawyers should 
exemplify. I will miss Larry Mathews. 
I will miss not only his friendship, but 
his very presence in our profession as 
one of the best of us. 


Jo . Frost, II 
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EXECUTIVE DIRECTIONS 


Annual Meeting to Focus on the Future 


s you turn the pages of this 

special issue you may begin to 

feel a bit overwhelmed by the 
prospect of practicing law in the new 
millennium, with its instant communi- 
cations, instant researching capabili- 
ties, a computer program for every 
imaginable application in the office. It 
does seem sometimes that the future 
is here. 

I am glad to report that the Long 
Range Planning Committee and the 
staff of our Research and Planning De- 
partment have been hard at work over 
the past year to help the Board of Gov- 
ernors and members of the staff under- 
stand and plan for some of the chal- 
lenges that lie ahead. The board has 
devoted substantial resources to our 
planning, law office management assis- 
tance service, and continuing education 
efforts, which has left The Florida Bar 
better prepared than many associations 
to help you navigate your way through 
the changing practice environment. 

Our surveys show that Florida law- 
yers are in the vanguard in their use of 
technology in the practice of law, which 
in part gave impetus to President 
Frost’s appointment of the Bar’s Spe- 
cial Technical Advisory Committee. The 
committee has been working lately with 
our sections to help them make best use 
of the World-Wide Web, and will just 
have completed the first “technology 
summit” for sections as this Journal 
comes off the press. We know that our 
members are making increasing use of 
the Web as a resource — the Bar 
Internet site (www.FLABAR.org) re- 
ceived about 26,000 “hits” per month 
during its first six months of operation, 
but over the past few months we have 
seen that number rise to 47,000! On a 


related note, we have brought in well- 
known technology consultant Andy 
Adkins of Gainesville to work with the 
special committee and to offer his as- 
sessment of staff capabilities and tech- 
nology needs. His report should help us 
achieve efficiencies and help the staff 
better serve the membership. 


Annual Meeting 

Andy will be one of the technology 
experts on hand for next month’s An- 
nual Meeting of the Bar. The theme of 
the meeting is “Windows to the World: 
Empowering Your Computer,” and will 
offer a number of opportunities to learn 
more about the Internet, new research 
and communications technologies, and 
the latest in office automation systems. 
Publisher of The Internet Lawyer, Andy 
will speak on “Connectivity: The 
Florida Bar and the Near Future of 
Your Legal Practice,” at the Practice 
Management and Development Section 
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luncheon, set for Friday, June 27 at 
12:30. 

The Practice Management Section 
also has been instrumental in setting 
up a hands-on demonstration of Win- 
dows 95 software applications for the 
law office, scheduled for June 26 and 
June 27, at 4:30. Co-sponsored by the 
Annual Meeting Committee, Young 
Lawyers Division, Law Office Manage- 
mentAssistance Committee, Computer 
Law Committee, and Productivity Point 
International, the program will offer an 
overview of the Windows software plat- 
form and discuss the future of Windows 
and other operating systems. This is a 
great opportunity for those with limited 
knowledge of computers, but also prom- 
ises to have tips for more the more ex- 
perienced user. The session will con- 
clude the group’s all-day program, 
“Windows to the World ’97: Empower- 
ing Your Computer,” also scheduled for 
Thursday and Friday of the convention. 

And, as always, we will have a broad 
host of exhibitors on hand demonstrat- 
ing the latest in technology. The exhibi- 
tors also have put together a game de- 
signed to help participants learn to 
navigate the World-Wide Web. Those 
completing the course will be eligible 
to put their entry in for a drawing for 
some excellent door prizes. 

At the center of this Journal are 
complete details and registration ma- 
terials for the Annual Meeting. I hope 
you mark your calendar to join us in 
Orlando for a look into the future. 


ak 


John arkness, Jr. 
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Introduction 


icebergs Ahead: A Look at the 
Future of the Practice of Law 


by Jean A. Bice 


This special issue of The Florida Bar Journal is the result of months 


of planning by the Long Range Planning Committee and hours of hard 
work by the authors. With a goal of highlighting the need for futuris- 
tic thinking, the Long Range Planning Committee received permis- 
sion from the Bar Journal’s Editorial Board to publish this special 
issue. 

If this issue causes the members at large, or the leadership of The 
Florida Bar, to pause from the daily rush and look into the future, we 
have met our goal. If, perhaps, these articles stimulate further discus- 
sion and planning, we will have achieved our vision. Our vision is one 
of The Florida Bar analyzing current trend data, forecasting changes 
in the delivery of legal services, and preparing its members to meet 
tomorrow’s challenges. U 


Guest Editor Jean A. Bice is board- 
certified in civil trial law and prac- 
tices with Patillo, McKeever & Bice, 
PA., in Ocala. 
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Foreword 


Meeting the Challenges: Strategic 
Planning and Current Trends 


in the Legal Profession 


by S. Austin Peele 


As chair of the Long Range Planning Committee of The Florida 
Bar, I am pleased to introduce this special edition of The Florida Bar 
Journal. It is devoted to matters of long range planning for the Bar, 
and affords a look into the future of our profession and its ability to 
compete in the changing world in which we live and meet its goals and 
responsibilities. 

Former Long Range Planning Committee Chair Jean A. Bice is the 
editor of this special issue and is responsible for organizing the format 
and presenting it. She has done an outstanding job in bringing to- 
gether a diverse group of authors dealing with a variety of subjects of 
interest and concern to the profession. On behalf of the entire commit- 
tee, I commend her efforts. Although many others have helped in the 
preparation of this edition, she deserves the credit for making it all 
possible. 

The Long Range Planning Committee views its role primarily as that 
of a facilitating group to enable The Florida Bar to move forward with 
a comprehensive plan for its future. In the past, the response by the 
organized Bar to problems has often been reactive. A well-thought-out 
long range plan can anticipate problems and opportunities for our pro- 
fession and be proactive in dealing with them. 

Although some degree of “crystal ball gazing” is involved in the plan- 
ning process, we have taken major steps in institutionalizing the pro- 
cess through the establishment of a department of the Bar devoted to 
that purpose. Our committee anticipates having the outline of a long 
range plan to present to the Board of Governors within the next few 
months. We appreciate the support of our efforts from the board, Past- 
president John A. DeVault III, President John W. Frost, IT, 
President-elect Edward R. Blumberg, and President-elect des- 
ignate Howard C. Coker. 


S.Austin Peele practices with Darby, 
Peele, Bowdoin & Payne in Lake City 
and is a former member of 

The Florida Bar Board of Governors. 
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Key Trends the 
Legal Profession 


rends are patterns of change 

over time. They are used to 

help predict what the future 

might be like. Although en- 
tirely predicting the future is impos- 
sible, we can create images of what 
might be in order to better conceive 
what should be. By identifying the key 
trends which will take place in the le- 
gal profession and assessing their im- 
pact, we can start to plan how to re- 
spond to them by generating and playing 
out scenarios of possible strategies. 

In the past two decades, we have wit- 
nessed extraordinary changes and 
trends which will have a lasting impact 
on the structure of the legal profession.' 
This article identifies seven of the key 
trends which will alter the way law is 
practiced in the 21st century: skills 
training programs for beginning attor- 
neys; the increase of paralegals and le- 
gal technicians; the increase of pro se 
litigation; the impact of technology on 
the legal workplace; the advancement 
of alternative dispute resolution; over- 
crowding in the legal marketplace; and 
the increase in the number of women 
attorneys. Together, these trends pro- 
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by Mike Jay Garcia 


vide an overview of changes that will 
shape the legal profession and The 
Florida Bar as it enters the next century. 


Skills Training Programs for 
Beginning Attorneys 

A short time ago, a recent graduate 
from law school was able to receive 
mentoring and counseling within a law 
firm or legal office from a colleague or 
a judge. Today, due in large part to in- 
creased court filings, judges find them- 
selves overbooked with less time to help 
teach and mold new talent while expe- 
rienced lawyers are forced to spend the 
majority of their time working on ob- 
taining additional billable hours in- 
stead of mentoring. The saturation of 
lawyers in the marketplace has forced 
a vast number of beginning attorneys 
to go directly from law school to open- 
ing their own solo practice, thus mak- 
ing it nearly impossible for new gradu- 
ates to receive hands-on training from 
their more experienced colleagues. 

Many legal experts have attributed 
a decline in professionalism over the 
past two decades directly to young law- 
yers and the lack of practical skills they 


possess when they leave law school. 
Today, in an effort to combat this prob- 
lem, many law schools around the coun- 
try are offering a variety of options for 
students to obtain skills training. 

A continuing debate in the area of 
skills training between law school 
deans and members of the bench and 
the bar has focused on whether law 
schools should teach students the full 
range of skills they will need in the 
practice of law or focus primarily on 
teaching doctrine and analytical skills. 
At a public hearing, members of the 
Florida Bench/Bar Commission and 
other renowned judges and attorneys 
called for the establishment of a man- 
datory internship program, while Florida 
law school deans rejected the idea citing 
numerous reasons why such an intern- 
ship program could never be feasible. 

Florida attorneys are not alone in 
their concerns about a lack of skills 
training for new graduates. Several 
years ago, the ABA Task Force on Law 
Schools and the Profession released a 
report which later became known as the 
MacCrate Report, named after Robert 
MacCrate who served as chair of the 
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task force.” One of the key points made 
in the MacCrate Report was that law 
schools were not doing enough to pre- 
pare students to become lawyers.* The 
task force recommended starting skills 
for new attorneys first be developed in 
the law school setting.‘ 

The consensus of authors on this sub- 
ject agree law school professors need 
to instill a more substantial dose of 
practical skills on students. A recent 
trend, however, is that those in favor of 
skills training are no longer putting the 
brunt of responsibility solely on the law 
schools to provide this training. Many 
legal experts now believe skills train- 
ing for law students must be a shared 
responsibility; a cooperative effort in- 
volving the bar, the bench, and the law 
schools. The MacCrate Report pro- 
claims both law schools and the prac- 
ticing bar are responsible for develop- 
ing competent, responsible lawyers.° 
The report asserts state bars share the 
obligation for developing practical or 
applied lawyering skills in beginning 
attorneys.® 

Haddon reiterates the bar has an 
obligation to help beginning attorneys 
attain practical skills and adds _ prac- 
ticing lawyers also must share some re- 
sponsibility for legal training.’ He sug- 
gests individual bars closely monitor 
how law firms supervise new attorneys 
and implores lawyers to get “back to 
basics” and start mentoring beginning 
lawyers.® Haddon advises adopting a 
mentorship program requiring lawyers 
with six or more years of experience to 
provide guidance to at least one new 
lawyer every three years in exchange 
for CLE credit and other benefits.® 

Menkel-Meadow said she would re- 
quire new lawyers in the 21st century 
not only to be required to take CLE 
courses, but also to attend mandatory 
ongoing skills clinics to brush up on old 
skills, learn new ones, and receive feed- 
back.!° She applauds the drive for more 
diversity in law school teaching tech- 
niques and recent attempts to cover 
more of what lawyers actually do." 

It is essential law schools continue 
to adapt and evolve to meet the needs 
of graduating students in the 
everchanging and increasingly diverse 
sociological, technological, economic, 
geographic, and intellectual context in 
which they will be spending their pro- 
fessional lives. Law schools have made 
excellent progress, but when consider- 
ing that the current oversaturation in 
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the job market will force more begin- 
ning attorneys into solo practice, it is 
obvious much more needs to be accom- 
plished to ensure these new attorneys 
obtain the training needed to become 
successful, competent lawyers in the 
21st century. 

A key trend in the next decade will 
be a concentrated effort by state bars, 
the law schools, the judiciary, and ex- 
perienced attorneys to establish 
skills training and mentoring programs 
for beginning attorneys. Law school 
curricula, as well as bar admission re- 
quirements and CLE programs, must 
be assessed to provide new attorneys 
with the best possible preparation for 
performance in the legal profession. 
With these systems in place, vast im- 
provements will occur in the legal pro- 
fession in the areas of professionalism, 
ethics, and public perception. 


Increase of Legal Technicians/ 
Paralegals 

The American Bar Association Com- 
mission on Nonlawyer Practice reports 
nonlawyers, both as paralegals ac- 
countable to lawyers and in indepen- 
dent roles, have become an important 
part of the delivery of legal services.'” 
The commission adds that its expertise 
and dedication to the system have led 
to improvements in public access and 
in affordable legal services.'* The com- 
mission recommends the range of ac- 
tivities of traditional paralegals be ex- 
panded, with lawyers remaining 
accountable for their activities.'* They 
also recommend individual states con- 
sider allowing nonlawyer representa- 
tion of individuals in state administra- 
tive agency proceedings with these 
nonlawyers being subject to the agen- 
cies’ standards of practice and disci- 
pline.* This has already started to oc- 
cur in some Florida venues, such as 
proceedings before the Public Employee 
Relations Commission. 

In Florida, the trend of legal assis- 
tants independently opening their own 
offices appeared to take off following a 
Supreme Court decision concerning The 
Florida Bar’s prosecution of Rosemary 
Furman, a former legal secretary who 
started a business preparing docu- 
ments for self-representing persons in 
divorce cases. The case generated such 
negative public opinion toward The 
Florida Bar that the Florida Supreme 
Court eventually had to adopt a more 
permissive rule allowing nonlawyers 


to assist the public in preparing court- 
approved legal forms.’® 

Legal technicians are providing a 
variety of legal services to the public 
today and The Florida Bar’s unlicensed 
practice of law enforcement program 
has not deterred or prevented most of 
these activities, according to a 1992 re- 
port of The Florida Bar Legal Techni- 
cian Study Committee. The report re- 
lated there was no regulation of legal 
technicians and no uniformity regard- 
ing their qualifications, education, 
training, or experience.'’ The commit- 
tee even went as far to suggest The 
Florida Bar consider removing institu- 
tional barriers such as ethics and ad- 
vertising rules currently inhibit the pro- 
vision of low cost legal services by 
lawyers.'® The committee also recom- 
mended the Bar provide alternative 
methods of providing low-cost legal ser- 
vices to the public.’ 

Patricia Seitz, 1993-94 Florida Bar 
president, acknowledged legal techni- 
cians are filling a need lawyers are not 
meeting.” She stated, “Constitution- 
ally, we cannot close off someone who 
is filling such a need, unless we are able 
to provide an alternative at an equally 
affordable price.”*! The Florida Bar’s 
Report of the Special Committee on 
Nonlawyer Practice noted the Bar’s 
UPL effort, one of the most extensive 
in the United States, has been unable 
to control nonlawyer delivery of afford- 
able legal services.”? The committee 
believes the proliferation of nonlawyers 
engaged in the delivery of affordable 
legal services results from consumer 
demand which the lawyers of Florida are 
simply not meeting.” 

The Florida Bar is not alone in its 
acknowledgment that the unlicensed 
practice of law is virtually impossible 
to control. A 1988 State Bar of Califor- 
nia report conceded the concept of un- 
authorized practice has become inca- 
pable of meaningful definition and, 
therefore, unenforceable.” To date, no- 
body has been able to redefine what 
constitutes the practice of law in a man- 
ner that permits rational enforcement 
of unauthorized practice of law stat- 
utes. Brockmeyer suggests a problem 
involving UPL enforcement is that the 
public views UPL provisions as protect- 
ing lawyers and not consumers.” That 
creates a severe public image problem. 
Rosemary Furman was contacted by 
thousands of people who also wrote and 
called the Governor of Florida about the 
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sentencing she received. The amount of 
public support for Furman was so over- 
whelming the Governor commuted her 
sentence. 

Other states are currently forming 
task forces consisting of the bench, the 
bar, and public citizens to examine the 
unlicensed practice of law and deter- 
mine whether there is a need for regu- 
lation. Currently, over 20 states, as well 
as the ABA, are studying the problems 
that have arisen from the inability of 
lawyers to provide affordable legal ser- 
vices to the public. 

Over the past 10 years, the parale- 
gal field has experienced tremendous 
growth. The Bureau of Labor Statistics 
reports, in 1992, almost 100,000 indi- 
viduals were employed as paralegals.” 
The bureau projects the employment 
of paralegals will continue to grow 
much faster than the national average 
as more people become aware parale- 
gals can provide some of the same ser- 
vices as lawyers for a smaller cost.?’ The 
legal assistant field is identified by the 
U.S. Department of Labor as one of the 
fastest growing occupations of the 
1990s.” 

The Florida Department of Labor and 
Employment Security projects Florida 
will have 9,681 paralegals by the year 
2005.” That 69 percent increase repre- 
sents the fifth highest increase of all 
occupations in the state during that 
projected time period.*° Paralegals are 
only behind home health aides, physi- 
cal therapists, physical therapy assis- 
tants, and systems analysts.*! Thomp- 
son believes increased government 
regulation, along with the desire of 
businesses to cut costs in addressing 
routine legal issues, are primarily re- 
sponsible for the growth of the parale- 
gal profession.*” 

Legal assistants are receiving more 
education prior to starting their legal 
careers. The NALA (National Associa- 
tion of Legal Assistants, Inc.) 1993 Na- 
tional Utilization and Compensation 
Survey Report reveals 40 percent of 
legal assistants have received bachelor 
degrees and an additional 22 percent 
have received associate degrees.** Over 
700 universities or colleges now offer 
paralegal education programs and sev- 
eral universities, such as Marymount 
University in Virginia and Webster 
University in Missouri, offer masters 
degree programs in legal assistant 
studies. 

Regardless of efforts made by The 
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Florida Bar and its lawyers to fill the 
needs for affordable legal services, the 
data reveals there will be intense com- 
petition for this business by 
nonlawyers. It appears legal techni- 
cians are here to stay and will continue 
to be in direct competition with lawyers 
for legal services in the future. The 21st 
century will bring a proliferation of in- 
dependent legal technicians— it is im- 
portant The Florida Bar and its mem- 
bership recognize this and plan 
accordingly. 


Increase in Pro Se Litigation 

The number of citizens who are 
choosing to represent themselves in the 
courtroom is increasing rapidly 
throughout the country.* It is reasoned 
the surge in the number of pro se liti- 
gants is occurring because of cost, pub- 
lic suspicion of lawyers, and increased 
public awareness of court proceedings.* 
Clients have also changed as they have 
become more active, more educated, 
more questioning, and more demand- 
ing. 

The proliferation of personal comput- 
ers both in the workplace and in the 
home is another reason for the rise in 
the number of pro se litigants. The av- 
erage citizen can now access regula- 
tions and statutes, court case informa- 
tion and research, legal documents, 
NEXIS, LEXIS, and other relevant le- 
gal citations from a home computer. For 
those who cannot afford to subscribe to 
on-line services, free public access to 
the Internet is available through a va- 
riety of entities including local librar- 
ies and law schools. Individuals re- 
questing information may receive 
instant delivery of these materials 
through the use of a fax machine or 
modem. There is also a variety of dif- 
ferent computer software packages de- 
signed to assist citizens in handling 
both routine legal matters and in pre- 
paring a pro se case in a courtroom. 
Almost all of these software packages 
contain a very similar marketing ap- 
proach: The purchase of this product 
may enable one to avoid a large attor- 
neys’ fee. 

The availability of publications and 
do-it-yourself books has also made it 
easier for the public to learn more about 
the legal process and how it functions. 
A variety of publications, standardized 
forms, materials, and services are avail- 
able from individuals, commercial or 
nonprofit organizations, support 


groups, the courts, and state bar asso- 
ciations. Today, there are more self-help 
books than ever before which contain 
forms on legal topics such as wills, 
bankruptcy, probate, real estate, and 
marriage. These materials are on sale 
in bookstores nationwide and are avail- 
able at public libraries. 

A recent trip to a bookstore found 
several customers reading or taking 
notes from a large selection of self-help 
legal books which encouraged citizens 
to represent themselves in a court of 
law. Most of these self-help books 
strongly encourage pro se litigation. 
Two of the most popular books were 
Represent Yourself in Court and How to 
Prepare and Try a Winning Case,** and 
How to and When to Be Your Own Law- 
yer.3? 

A notable element of the latter book 
is that one of the authors, Quittner, is 
an attorney. This very thorough book 
seemed to imbue the reader with self- 
confidence; it discussed virtually every- 
thing about the court process from 
courtroom manner and appearance, to 
compiling research, to strategy, to pre- 
senting evidence, to negotiation tactics. 
It even provided examples of opening 
statements, closing arguments, and 
sample forms to further assist the pro 
se litigant. 

Court TV also provides the public 
with education about legal proceedings. 
Several decades ago the average citi- 
zen only viewed television courtroom 
proceedings and trials through the eyes 
of Perry Mason. In 1995, the popula- 
tion became entranced with the daily 
national television production of the so- 
called “Trial of the Century” involving 
O.J. Simpson. Many states today pro- 
vide a channel titled Court TV where 
viewers can watch live courtroom pro- 
ceedings. With Court TV in place, view- 
ers can not only watch court cases simi- 
lar to theirs, but they have the 
opportunity to learn procedures, rules, 
strategies, and even watch other pro se 
litigants. 

Public access kiosks have become 
very popular in California and Arizona. 
These kiosks (interactive computer sys- 
tems) allow citizens to complete and 
print forms required to file for a divorce; 
obtain information on small claims 
court and alternative dispute resolu- 
tion; obtain listings of landlord/tenant 
rights and responsibilities, and many 
other law related topics. Auto clerk 
kiosks are available in several shopping 


malls and courthouses in California 
and allow citizens to quickly pay mov- 
ing violation tickets through credit 
cards. These kiosks provide court infor- 
mation and services, contain self-ser- 
vice traffic school registration, and al- 
low citizens to access court information 
after hours. The Arizona Supreme 
Court acknowledged 23,548 transac- 
tions were conducted using the “quick 
court” kiosk system. The Supreme 
Court noted quick court had an impact 
in educating citizens and has helped to 
alleviate some of the workload for court 
staff. Future plans call for probate 
matters and system-generated small 
claims complaint forms to be readily 
available. 

The pro se tradition sets its roots on 
one of the most fundamental of Ameri- 
can constitutional rights—the right to 
be heard. With the availability of com- 
puterized technology, self-help books, 
computer software, combined with the 
declining public image of lawyers, more 
citizens will continue to represent 
themselves in a court of law as 
America’s do-it-yourself movement con- 
tinues to prosper. In order for attorneys 
to adjust to the rising number of pro se 
litigants in the 21st century, they will 
need to adapt their services to include 
some form of discrete task representa- 
tion in serving as a “consultant” to cli- 
ents who wish to represent themselves 
in legal proceedings. By assuming the 
role of a consultant to the pro se liti- 
gant, an attorney will be able to offer a 
cost-effective menu of various services 
to the consumer. There is every indica- 
tion pro se litigation will continue to 
increase in the early part of the next 
century. Therefore, it is imperative all 
lawyers recognize this fact and plan 
accordingly to meet the changing needs 
of the public. 


Impact of Technology on the 
Legal Workplace 

Technology has drastically altered 
the way attorneys practice law in 1997 
and will continue to have a major im- 
pact on lawyers and how they practice 
in the 21st century. Technology now 
enables lawyers to do things they once 
could not, and creates choice where 
there once was none. The era of infor- 
mation processing and computer tech- 
nology has transformed a lawyer’s daily 
life as information overload and com- 
puter resources have widened our ac- 
cess to data and reduced or eliminated 


the need for manual labor across a 
range of enterprises, especially in 
recordkeeping and publishing. What is 
so amazing about the technological 
revolution is what we know and work 
with today only represents a small frac- 
tion of what will be available to us in 
50 years. 

With each passing year, lawyers will 
have to know more about the legal pro- 
fession and technology in order to be 
successful. Lawyers must get a grip on 
the technological changes which lie 
ahead and be prepared for the 21st cen- 
tury. Those lawyers who become self- 
adapting will thrive as they discover 
and take advantage of the rapidly 
changing technologies. Those lawyers 
who try to resist technology will most 
likely find themselves fighting a losing 
battle. 

Feuerstein asserts there are cur- 
rently three waves in law firm technol- 
ogy.*® The first wave required personal 
computers to become an important part 
of a legal secretary’s, paralegal’s, or le- 
gal accountant’s workday.*® The second 
wave was accountable for the creation 
of network systems and added some 
junior attorneys.*° Feuerstein says the 
third wave will involve the spreading 
of litigation workgroup software and 
databases to allow attorneys to share 
work products and institutional knowl- 
edge.*! He quotes a manager at a large 
New York law firm: “Firms still involved 
in first or second wave changes are go- 
ing to find it difficult to compete with 
firms riding the third wave.”*” 

According to a 1995 Florida Bar sur- 
vey, there are many attorneys who are 
not going to be part of that third wave 
and this may form a dangerous genera- 
tion gap.** The survey reports 72 per- 
cent of Florida attorneys personally use 
a computer.** Of concern, however, is 
that a generation gap exists in that far 
more younger attorneys are using com- 
puters and developing the necessary 
skills while older attorneys prefer not 
to use computers.* In the 1995 survey, 
it is reported 89 percent of those un- 
der the age of 35 are personally using 
computers in their daily practice com- 
pared to only 34 percent of those above 
the age of 65.** The elder attorneys rea- 
son they don’t use a computer because 
they either get along fine without one 
or are too busy to start to learn how to 
use one.*’ (See box on next page.) 

Creative innovations involving the 
computer and the telephone have un- 


leashed a dynamic digital revolution 
which has altered the way people live 
and work. While on a recent excursion 
to Chicago, I discovered Chicagoans 
had found a unique way to utilize tech- 
nology to turn an adverse situation into 
an advantage. Each morning, as traffic 
crawled into the city at a snail’s pace, 
commuters were already beginning 
their work day from their cars. On the 
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left, a woman talked on a cellular phone 
with paperwork in her free hand. On 
the right, a man typed away on a small 
laptop computer which was propped up 
against the dash. Another person ahead 
had a voice recorder in his hand and 
was dictating. Other vehicles contained 
small keyboards propped on dash- 
boards and people talking into what 
appeared to be speaker phones or us- 
ing cellular phones. Technology may 
have coined a new phrase— “if you can’t 
come to the office, the office will come 
to you.” As I arrived at my destination, 
I was delayed by a man in a parking lot 
who apologized for not noticing I was 
behind him—he was receiving a lengthy 
fax in his car. 

What lawyers must understand 
about technology is that courtroom pro- 
ceedings will never be the same again. 
Documents can be obtained from just 
about anywhere in the world in a mat- 
ter of minutes; computer animation and 
simulation make it possible to reenact 
events juries and panels never would 
have been able to envision in the past; 
computerized depositions enable pro- 
ceedings to run more smoothly and give 
the jury the impression an attorney is 
more prepared; video technology en- 
ables conferencing and hearings to be 
held without all parties being present; 
and there is so much more technology 
will be responsible for in the future. 

Technology will have a great effect on 
the amount of time an attorney will 
spend at a law firm or legal office. Law- 
yers will be able to do more work at 
home in the future. With computers, 
high speed modems, faxes, and the 
Internet, information will be readily 
available and accessible wherever a 
lawyer may be—even in the car. The 
number of legal software programs 
available for attorneys also has eased 
a lot of the time-consuming paper and 
recordkeeping work. 

Technology will increase the access, 
convenience, and ease of use for all citi- 
zens and attorneys. It is the most domi- 
nant driving force of the future. Tech- 
nology will increase productivity in the 
legal profession, improve services, and 
provide widespread access for attorneys 
to obtain an abundance of data and le- 
gal resources within a mere matter of 
minutes. Technology holds enormous 
opportunities for lawyers to become 
more efficient. All lawyers in the pro- 
fession must grasp the opportunity or 
be in danger of severely lagging behind 
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Age Category 


89% 
75% 
64% 
58% 


35 or under 
36 to 45 
46 to 55 
56 to 65 


Uses 
Computer 


Florida Attorney Use of Computer—by Age Group 


Does Not Use 
Computer 


11% 
25% 
36% 
42% 


in the 21st century. 


Advancement of Alternative 
Dispute Resolution 

There is a growing trend across the 
United States toward alternative dis- 
pute resolution and mediation. Alter- 
native dispute resolution (ADR) is de- 
fined as a full range of alternative 
processes may be used to resolve a dis- 
pute. The most prominent forms are 
adjudication, arbitration, mediation, 
negotiation, and summary jury trial. 
ADR programs are funded by many dif- 
ferent entities: private individuals and 
institutions, courts, foundations, gov- 
ernment agencies, municipalities, and 
universities. ADR has evolved because 
many times nonadjudicatory conflict 
resolution techniques produce more 
satisfying results. It is currently gain- 
ing momentum and there are growing 
numbers of trained neutrals (mediators 
and others) who are providing ADR ser- 
vices. 

Alfini states alternative dispute 
resolution has blossomed because it has 
grabbed the attention of the two most 
important constituencies to lawyers: 
clients and judges.“ Alfini reasons cli- 
ents, particularly large corporate cli- 
ents, have great use for ADR because 
it assists in keeping fees down.“ Judges 
are usingADR more because it provides 
relief from an already overcrowded 
court docket. Judges are not only refer- 
ring minor civil and criminal cases, but 
they are now referring major civil cases 
to court-annexed arbitration and me- 
diation programs. 

The ADR revolution has spread into 
the classroom as law schools around the 
country have developed courses for stu- 
dents which teach specific skills such 
as alternative dispute resolution, and 
have opened centers to assist with ne- 
gotiation and mediation. Stetson Uni- 
versity created a University Center for 
Dispute Resolution which offers train- 


ing programs, publications, and infor- 
mation exchange. The common theme 
for the majority of programs sponsored 
by the center is nonjudicial dispute 
resolution (negotiation, mediation, and 
arbitration). 

The Supreme Court of Florida cur- 
rently has two standing committees on 
mediation and arbitration, a mediation 
grievance committee, an ethics advisory 
panel, and a mediation training griev- 
ance committee. As of June 1996, over 
8,000 individuals had completed 
Florida Supreme Court certified train- 
ing programs and the Supreme Court 
had certified 1,636 county mediators, 
1,478 family mediators, and 1,758 cir- 
cuit mediators. 

Several state bars and courts have 
developed innovative programs regard- 
ing dispute resolution.®® In one U.S. 
district court in California, six dispute 
resolution options were created: early 
neutral evaluation, court-annexed ar- 
bitration, consensual jury or court trial 
before a U.S. magistrate, settlement 
conference, nonbinding summary jury 
or bench trials, and special masters.* 
In Mississippi, the young lawyers as- 
sociation devised a system to mediate 
minor criminal cases which relieved 
severely overbooked court dockets. 
Through this program, defendants are 
disciplined without receiving a public 
conviction record while mediators gain 
communication and mediation skills.*° 

The District of Columbia has main- 
tained a multi-door dispute resolution 
division for 10 years.* It started as an 
experimental program and became a 
full operating division of the court in 
1989.*° The division offers small claims 
mediation programs where volunteers 
attempt to bring opposing parties to a 
mutually satisfactory solution to their 
problem.** The division also has a do- 
mestic relations program, a court-an- 
nexed nonbinding arbitration program, 
as well as mediation and case evalua- 


tion provided by volunteers.*’ 

Coleman said the adoption of media- 
tion rules by the Alabama State Bar’s 
Task Force on ADR is an evolutionary 
step.*® During its two-year tenure, this 
task force worked to educate the bar, 
the bench, and the public about alter- 
native dispute resolution.®® The Ala- 
bama Center for Dispute Resolution 
currently serves as the state’s clearing- 
house for compiling and distributing in- 
formation on ADR and for coordinating 
ADR programs.” Coleman applauds the 
movement and said the mediation wave 
is apparent all around us.* 

ADR was a term unknown in the legal 
profession 20 years ago. Today, ADR ne- 
gotiation and mediation have become 
part of an attorney’s daily vocabulary. 
Alfini quotes Mark Twain when trying 
to explain why lawyers need to think dif- 
ferently and use dispute resolution: “If 
the only tool you have is a hammer, you 
tend to see every problem as a nail.”® 
Alfini further states lawyers need to see 
their clients’ problems as more than nails 
and then utilize the appropriate dispute 
resolution alternatives.® 

Alternative dispute resolution pro- 
vides an array of dispute resolution al- 
ternatives which correspond to the 
everchanging needs of society. The 
growth has been rapid, and new empha- 
sis must be placed on creating and pro- 
viding alternative methods of resolu- 
tion in order to expedite what should 
be a tremendously overcrowded legal 
system in the 21st century. 


Overcrowding in the Legal 
Marketplace 

The phenomenal growth in the num- 
ber of practicing lawyers in the legal 
profession accompanied with the in- 
creasing number of citizens who are 
unable to afford legal representation 
has caused a standstill in the hiring of 
beginning lawyers in an already over- 
crowded marketplace. The American 
Bar Association’s Legal Education and 
Professional Development Division re- 
ports the ratio of the general popula- 
tion to lawyers continues to signifi- 
cantly decrease with each new decade. 
(See box on this page.) 

The Florida Bar membership data 


Total Florida Bar Members 
in Good Standing 
1965 9,315 
1975 19,909 
1985 37,719 


1995 52,643 


As the number of attorneys practic- 
ing in the United States continues to 
rapidly increase, the number of avail- 
able job opportunities in the profession 
continues to decrease. A significant de- 
crease in the amount of work available 
for lawyers has abruptly ended rapid 
growth in the profession, and many law 
firms today are in crisis, have limited 
growth, or are planning to downsize. A 
1996 Florida Bar survey reports 74 
percent of Florida law firms did not hire 
any beginning attorneys (attorneys 
without prior law experience) in 1995 
while 79 percent of Florida law firms 
had no plans to hire any beginning at- 
torneys in 1996. 

Arecent NationalAssociation for Law 
Placement Employment survey de- 
clares that, of graduates for whom em- 
ployment status is known, only 75 per- 
cent obtained legal positions in 1994.” 
The proportion of jobs that are full-time 
positions continues to decrease as part- 
time positions become more common in 
law firms. Full-time legal employment 
rates for new graduates dropped to 69.6 
percent in 1994. That percentage 
ranged from 89 percent to 92 percent 
during the 1983 to 1990 time period. 


ABA-Accredited Law School 
Graduates Unemployed Six Months 
After Earning J.D. 


Year 
1980 
1985 
1990 
1993 


% Unemployed 
6.6% 
7.0% 
8.2% 


14.6% 


Recent law school graduates have 
found it increasingly difficult to find 
employment in the traditional practice 
of law as the percentage of beginning 
attorneys who are unemployed six 
months after graduation continues to 
increase each year. Concerning full- 
time employment, in 1988, 84.5 percent 
of law school students obtained full- 
time legal positions six months after 
graduation. In 1993, the percentage de- 
creased to 70.3 percent. In 1994 and 
1995, nearly half of the nation’s 250 big- 
gest law firms cut the size of their le- 
gal staffs. 

In Florida, job placement rates ap- 
pear to be consistent with the national 
averages. The University of Florida re- 
ports 73 percent of its 1994 law school 
graduating class are currently em- 
ployed in full-time legal positions. Nova 
University reports that, six months af- 
ter graduation, 67 percent of its 1992 
law school graduating class had found 
full-time employment, and St. Thomas 
University reports 70 percent of its 
1993-94 law school graduating class 
was employed either full- or part-time 
six months after graduation. 

Unfortunately, the job market situa- 
tion for lawyers should only get worse 
in the future as law schools continue to 
graduate record numbers of students 
each year. In the 1965-66 academic 
year, there were 56,510 students tak- 
ing classes in law schools. Twenty-five 
years later, the number of students en- 
rolled more than doubled to 129,580. 
The 1994-95 academic year contained 
the highest number of law school stu- 
dents ever accepted for first-time en- 
rollment (44,298). 

While the number of students en- 
rolled in law schools continues to climb, 
the number of ABA accredited law 
schools is remaining somewhat stable. 
As of December 1, 1996, there were 180 


7/1 to 6/30 year 


Ratio of the General Population to Lawyers 


Lawyers 


Population/ 
Lawyers 


695 to 1 
572 to 1 
320 to 1 


1950-51 
1970-71 
1990-91 


221,605 
355,242 
777,119 


also reveals a very steady increase in 
the amount of lawyers who practice law 
in Florida.® The number of attorneys 
in the state of Florida has nearly tripled 
in the past 20 years. 
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ABA-approved law schools. The num- 
ber of ABA-approved law schools in 
1991 was 176. It can be deduced from 
these statistics that many existing law 
schools are continuing to increase their 
enrollment. 

Jones” said, until 20 years ago, the 
legal profession was remarkably stable, 
having changed little in the preceding 
100 years. He adds the last two decades 
have brought about extraordinary 
changes which will have a lasting im- 
pact in the structure of the legal pro- 
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order. 


fession.”! Jones reports that, years ago, 
a lawyer would join a law firm and stay 
there for an entire career because a law- 
yer leaving a firm was analogous to a 
divorce.”? Today, a lawyer may change 
firms three or four times in five years. 
Also, clients have changed greatly as 
they no longer choose to hire a single 
firm but now bid out for legal services. 
Jones states lawyers once could send 
out billing statements which declared: 
“for services rendered— $72,000” and 
these statements would almost always 
be accepted and paid by the client with- 
out question.”* Today, statements are 
scrutinized, questioned, and chal- 
lenged. Alexander said many of the sub- 
stantial changes in the profession are 
complex and related to changes that are 
occurring inAmerican society.”* He rea- 
sons growing consumer awareness and 
assertiveness became a trend following 
Ralph Nader’s challenge of the safety 
of the General Motors Corvair.” Clients 
expect more from attorneys today and 
a key factor for the success or failure of 
an attorney appears to be whether at- 
torney can add value to a client’s activ- 
ity. Another problem is many citizens 
cannot afford to pay attorneys’ fees so 
instead they are seeking out mediation, 
representing themselves in the court- 
room, hiring paralegals to perform rou- 
tine legal matters, and buying self-help 
books and software to assist them. 

Growth in the profession also has al- 
tered the way law firms are structured 
and has created greater specialization 
in the practice of law today. Changing 
laws and increased competition have 
placed a demand on specialization to 
maintain competence and keep up with 
subject matter. Today, more than half 
of all lawyers spend a minimum of 50 
percent of their time in one area of con- 
centration. More and more attorneys 
are also limiting their practice to three 
areas of law or less. 

The 21st century will be a very diffi- 
cult time for a beginning attorney to 
enter the legal profession. The Florida 
Bar’s 1995 survey found one of lawyers’ 
main complaints was “there are too 
many attorneys and too much competi- 
tion in the profession.””® Many law 
school students report sending out hun- 
dreds of resumés without a positive re- 
sponse. The president of Harvard Law 
School; the former vice president of the 
United States, Dan Quayle; and an 
amendment presented at an ABA an- 
nual meeting several years ago have all 
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called for law schools to reduce their 
enrollment. Something will need to be 
done soon to ease the amount of lawyer 
population and replenish the already 
diminished opportunities for beginning 
lawyers in today’s job market. If noth- 
ing is done to halt it, oversaturation 
may have the biggest negative impact 
on the legal profession in the 21st cen- 


tury. 


Increase in Number of 
Women Attorneys 

One of the most significant changes 
to occur in the past few decades has 
been the growth of the number of 
women who have chosen law as a ¢a- 
reer. What once was a 96 to 4 male to 
female law school student ratio became 
57 to 43 in 1991-92 and today, stands 
at almost 50-50. 


Percentage of Women Enrolled 
in Law Schools 


% of 
Total 
Enrolled 


Women 
Enrolled 


Academic 
Year 


1965-66 
1970-71 
1980-81 


1991-92 


2,374 
6,682 
40,834 
55,110 


4% 
9% 
34% 


43% 


The University of Florida reports 
women encompass 42 percent of its law 
school enrollment while the University 
of Miami reports 43 percent. Nova Uni- 
versity reports 43 percent; Florida State 
University reports 46 percent; and 
Stetson University reports 53 percent. 


Percentage of Women in the 
Legal Profession 


Year National Florida Bar 


1970-71 
1980-81 


1990-91 


2.8% 
8.1% 


22.0% 


N/A 
8.3% 


20.2% 


As the ratio of male to female stu- 
dents enrolled in law school evens out, 
the profession is significantly impacted 
by the number of women who are now 
practicing law. In 1997, The Florida Bar 
reported 25 percent of its members are 
women—quite a significant rise from 
the 8 percent figure reported just over 
15 years ago. 

Issues such as flexible work hours, 
maternity and parental leave, day care, 
and work/family conflicts must be ad- 
dressed by law firms as the percentage 
of women entering the profession in- 


creases. The internal structure of law 
firms will be greatly altered as more 
women attorneys enter the profession 
in the next century. 

Some of the critically important in- 
terpersonal issues which have been 
brought to the attention of the law pro- 
fession by female attorneys in recent 
years include judicial treatment of do- 
mestic violence, sexual relations be- 
tween attorney and client, sexual ha- 
rassment in the workplace, sexual 
stereotyping, and bias and discrimina- 
tion in the courts. Also, Schafran be- 
lieves female attorneys, because of 
their own experiences, will be better 
able to deal with the disenfranchised 
than men.” 

The order of the sexes is quickly be- 
ginning to change in the legal profes- 
sion. As the number of women entering 
the profession continues to increase, the 
goal of equal opportunity within the 
profession becomes more of a reality in 
the 21st century. 


Conclusion 

In less than three years, lawyers in 
Florida will take part in a brand new 
millennium. To ease the transition, the 
bridge to the 21st century must be 
firmly rooted in the proven trends of the 
present. The combined effects of the 
seven trends addressed in this article, 
combined with new developments and 
the changing needs of the public will 
shape the way law is practiced in the 
future. Acknowledging and preparing 
for this new era will enhance and pre- 
serve the administration of justice for 
ali citizens in the state of Florida. O 
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The Future of the Florida Judiciary: 


Chief Justice Gerald Kogan’s 
Access Initiative 


n June 3, 1996, Gerald 

Kogan became the first chief 

justice of Florida to be inau- 

gurated publicly, emphasiz- 
ing the major policy initiative of his ad- 
ministration—increasing public access 
to the state’s justice system. This “Ac- 
cess Initiative” has seven major goals 
that will affect every level of the state 
courts system in the years ahead. And 
it will prepare for social upheavals al- 
ready rumbling through these thresh- 
old years of the 21st century. 

Long-range forecasting shows that 
the next century will require a judiciary 
very different from the one that has 
existed for most of this century. These 
changes are being wrought by an ever- 
rising tide of “lawyerless litigation,” 
rapidly changing information technol- 
ogy, and an economic landscape that in- 
creasingly makes qualified legal help 
too expensive for many people. The Ac- 
cess Initiative is the first comprehen- 
sive set of reforms by the Florida judi- 
ciary designed to address this emerging 
landscape of the next century. 

From the start, the initiative has fo- 
cused on the Internet’s World-Wide Web 
as a crucial tool for distributing court- 
related information directly to the pub- 


by Robert Craig Waters 


lic. All seven of the initiative’s major 
goals use the Internet either to create 
new, or enhance existing, public infor- 
mation and education programs. The 
initiative demonstrates how a court’s 
presence on the Internet can be an im- 
portant component of many different 
judicial programs and services, enhanc- 
ing public access provided by the over- 
all legal system. 

The Florida Supreme Court Home 
Pages on the Internet (located at http:/ 
/www.firn.edu/supct) rest on the 
premise that the Internet is an entirely 
new medium. Moreover, it is unlike any 
other medium, because it is capable of 
sending detailed information quickly 
and inexpensively into every commu- 
nity served by a court, no matter how 
remote. 

The advent of this medium has radi- 
cally lowered barriers that previously 
discouraged courts from engaging in the 
costly business of distributing the in- 
formation they produced, forcing them 
instead to rely on private business to 
undertake the task. At little cost, the 
Internet can serve as a conduit deliv- 
ering court opinions and other docu- 
ments directly to the public without the 
costs created by these private middle- 
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men. This in turn increases public ac- 
cess to justice both by making informa- 
tion more readily available and by re- 
ducing its cost. 

Potent social and economic forces are 
likely to force the legal community to rely 
increasingly on this new medium. While 
the rich can afford expensive legal fees 
and the poor have public defenders and 
legal aid, the American middle class be- 
lieves it is being pushed into an “economic 
ghetto” that deprives its members of 
meaningful access to justice. One result 
has been an ever-rising tide of pro se liti- 
gation in virtually every jurisdiction of 
the United States. Another is a growing 
sense of frustration and anger directed 
at the courts and the legal profession in 
general. 

To meet these challenges, Chief Jus- 
tice Kogan has put in place a seven-part 
program. First and foremost, theAccess 
Initiative has created a statewide “vi- 
sioning” process to receive input and 
build consensus about the future of 
Florida courts. The one theme emerg- 
ing from these ongoing discussions is 
that the Internet can serve as the uni- 
fying element of a variety of programs 
designed to increase public access to the 
justice system. 
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For example, Florida’s major cities 
already are experimenting with self- 
help centers and other programs de- 
signed to provide assistance to litigants 
who have no lawyer. The ground-break- 
ing Neighborhood Justice Center in 
Tallahassee already is a national model 
for community-based mediation pro- 
grams that bring court services directly 
to neighborhoods that need them most. 
Chief Justice Kogan now has estab- 
lished a goal encouraging every local 
court system in Florida to develop simi- 
lar centers. 

These programs will be linked to- 
gether through the Internet, with the 
Florida Supreme Court acting as the 
central repository of information and 
support material. In effect, the self-help 
programs will be local “distribution 
points” for information supplied via the 
Internet—a feature particularly help- 
ful in dealing with persons with lim- 
ited computer skills. Forms and other 
documents can be updated centrally 
and placed on-line for statewide use. A 
variety of such forms and documents 
already are available from the court's 
home pages, including forms in the area 
of law that most affects the middle 
class—divorce. 

The second prong of the Access Ini- 
tiative addresses funding, especially for 
local court systems unable to afford the 
cost of using the Internet or of develop- 
ing self-help centers. Available funds 
now are being identified from both pub- 
lic sources and grants. One major 
project underway is the in-house devel- 
opment of “dual use” interactive soft- 
ware—interactive programs that can be 
used on the Internet and on any com- 
puter to help pro se litigants fill out 
legal forms. New methods of creating 
interactive animations, such as 
Macromedia’s Director and Shockwave, 
now make it possible for court staff to 
create dual-use programs at a fraction 
of the cost previously required. Dual- 
use technology provides visual and au- 
dio assistance in filling out the forms, 
which then can be printed from any 
computer printer. 

Third, the court is greatly expand- 
ing its collection of information on the 
Internet, adding new resources on a 
weekly basis. New pages have been 
added specifically to target the needs 
of key groups. For example, a new 
“Judge’s Page” is designed to rapidly 
inform every member of Florida’s 
sprawling court system about new de- 


New methods of 
creating interactive 
animations now 
make it possible 
for court staff to 
create dual-use 
programs ata 
fraction of the cost 
previously required 


velopments in law and legal adminis- 
tration. A “Press Page” has been added 
to quickly distribute information the 
news media want, giving rapid access 
to court opinions and documents at far 
less cost. An Internet “Self-Help Cen- 
ter” is now on-line, offering a large 
number of books, brochures, and forms 
explaining Florida law to laypersons. 

And the court has created a ground- 
breaking new collection called “Kids’ 
Court,” aimed at helping school-age 
children and their teachers learn more 
about the legal system. Kids’ Court 
eventually will include law-related les- 
son plans at all grade levels and an in- 
teractive mock trial that can be used 
in school or at home to teach about our 
courts. The Kids’ Court pages currently 
feature an on-line coloring book that 
children can color directly on their com- 
puter screens—with no mess or 
cleanup. In the future, Florida class- 
rooms will develop law-related draw- 
ings for their own coloring books, which 
will be placed on the Internet for ev- 
eryone to see and use. 

Fourth, Chief Justice Kogan is inves- 
tigating ways the internal operations 
of the courts can be modified to better 
serve the public via the Internet. For 
example, the Supreme Court opinions 
now are posted on the Internet the day 
of release in a form that can be quickly 
downloaded. This feature was added to 
the home pages in early November and 
has been a huge success with lawyers, 
judges, the public, and the press. 

Likewise, the court has reduced the 
number of printed pages in its slip opin- 
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ions by more than half by simply pub- 
lishing them in the single-spaced, dual- 
column format familiar to anyone who 
has used published legal documents. 
Since the Supreme Court Clerk’s Office 
charges a dollar per page in duplication 
costs, the new format cuts the costs paid 
by court customers to less than half the 
previous amount. It also has reduced 
costs the court paid for photocopying, 
postage, and staff time. 

At the request of the chief justice, a 
new subcommittee on family law forms 
was created in the Family Court Steer- 
ing Committee to address another 
pressing problem: The public has com- 
plained loudly about Florida’s “simpli- 
fied” family law forms, which they be- 
lieve are incomplete and far too difficult 
to understand. The purpose of this sub- 
committee is to produce a set of forms 
that are genuinely simple to use. And 
these in turn eventually will be con- 
verted into a “dual-use” interactive for- 
mat that will help people fill out the 
forms. 

Fifth, the Florida Supreme Court’s 
surveys also show that the vast major- 
ity of people get their information about 
the courts through news media, yet 
most people are unable to answer even 
basic questions about the operation of 
the judicial branch. This indicates a 
major breakdown in communicating 
what courts are here to do. As a result, 
the court has established an ongoing 
dialogue with the press in an effort to 
improve its understanding of the courts 
system. 

One of the most surprising results of 
this dialogue was the fact that reporters 
actually wanted access to a variety of 
court documents via the Internet. At the 
request of the Tallahassee Capital Press 
Corps, for instance, the court now has 
placed law briefs in pending Supreme 
Court cases on-line—eliminating the dol- 
lar-a-page charge reporters previously 
had to pay. And placing court opinions on- 
line the same day of release answered one 
of the biggest requests received from out- 
of-town press outlets, which often had 
trouble obtaining opinions of local inter- 
est in a timely manner. 

Sixth, the Access Initiative also rec- 
ognizes that high-tech solutions are 
meaningless if people do not know how 
to access or use them. In response, the 
Florida Supreme Court has developed 
a two-prong solution. For starters, tra- 
ditional media will be used as much as 
possible to help educate the public 


about resources available on the 
Internet and from the self-help centers. 
This will include press releases and 
speaking tours. Televised public service 
announcements also are being devel- 
oped to educate the public about court 
services, including Internet resources 
and the new Kids’ Court project. Like- 
wise, the Florida Supreme Court is 
forming an active partnership with 
Florida’s local libraries—one of the 
most obvious “distribution points” for 
services provided over the Internet. 
These librarians, in turn, can help the 
public find the information it needs. 
Seventh and last, the Access Initia- 
tive is using the Internet as a tool for 
bringing the people into our court- 
houses for community or educational 
events, rather than merely for the grim 
business of lawsuits or prosecutions. 
For example, the new Kids’ Court 
project will actively advertise and pro- 
mote the court’s longstanding program 
of inviting school children into court for 
tours and mock arguments. But some- 
thing new is now available: Classes will 
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be invited to develop their own court- 
related class projects when they return 
home, and these will be posted on the 
Internet as part of Kids’ Court. 

A major new educational program 
aimed at Florida teachers also is being 
created. The new “Justice Teaching In- 
stitute” will award fellowships to teach- 
ers throughout Florida to pay for them 
to attend a series of seminars, work- 
shops, and programs in Tallahassee to 
help them better understand our legal 
system. The Florida Law Related Edu- 
cation Association, a partner in this 
project, also will provide teachers with 
lesson plans and complete curricula to 
help them educate their students bet- 
ter. Justice Major Harding, who is next- 
in-line as chief justice, will supervise 
the institute when it debuts during the 
Florida Supreme Court’s Sesquicenten- 
nial Celebration the week of May 5, 
1997. 

The court also is exploring ways to 
use its facilities in cultural arts pro- 
grams. For example, the Florida State 
Capitol building’s successful visual arts 


program is being extended to the court 
for the first time. When in place, exhi- 
bitions by Florida artists will be avail- 
able for public viewing in the Supreme 
Court, rotating every few months. The 
first exhibition also will open in the 
week of May 5, 1997, and will feature 
museum-quality work of one of 
Florida’s greatest visual artists, Mar- 
tin Johnson Heade. Mr. Heade, a 
protégé of Florida railroad and hotel 
magnate Henry Flagler, is world-re- 
nowned for his paintings of flowers and 
hummingbirds. Another new cultural 
program brings student musicians from 
across Florida to perform at the court 
by invitation of the chief justice. 

As the 20th century wanes, the need 
for reforms such as these are becoming 
obvious to judges and court administra- 
tors throughout the United States. A 
growing number of people feel the le- 
gal system does not work for them—a 
sentiment courts ignore at their peril. 
Innovative public service projects can 
help lessen this ill feeling by better in- 
forming the public at less cost. O 
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Meeting the Challenges: 
The Bar Looks at the Future 


by D. Culver Smith Ill 


We live in times of unprecedented change. Change that once was simple and gradual now is complex and compound. It is unprec- 
edented in its sweep and in its impact. And change that once required two generations now requires two years. 


The Florida Bar has arrived at a crisis. At a time of unprecedented change, it faces widespread and unrelenting criticism both from 
without and from within. To many, it seems unwilling or unable to respond to its members’ needs and to the public’s concerns. It suffers 
from a crisis of identity: is it a professional association or a regulatory agency? It is handicapped by a propensity for the issue of today 


over the opportunity of tomorrow. 


Crisis offers opportunity. The Florida Bar can get much better or can get much worse. It will do one or the other. In times of 
unprecedented change, no other alternative exists.! 


m assuming the presidency 

of The Florida Bar in 

June 1993, Patricia Seitz 

charged the Long Range Plan- 

ning Committee with the task of produc- 

ing a strategic plan for the Bar to follow 

in the coming years. The last such plan 

had been produced in 1984. Anyone who 

since that time had been a member of the 

Bar and a resident of Planet Earth knew 

all too well that enormous forces of 

change had been at work and that the 

legal profession was undergoing a sub- 
stantial metamorphosis. 

The Long Range Planning Commit- 
tee identified several trends affecting 
the practice of law in Florida. Many of 
them had received considerable treat- 
ment in various media. Others were 
identified through an extensive mem- 
bership survey, through interviews of 
Bar members and Bar staff, and 
through a strategic planning workshop 
attended by representative Bar mem- 
bers. Consensus expressed at the 1994 
All Bar Conference and at the 1994 Solo 
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and Small Firm Practitioners Confer- 
ence confirmed several of the trends. 
Others simply were self-evident. 

Among the more significant were the 
following: 
¢ External Trends 

1) The public had become increas- 
ingly dissatisfied with the cost and re- 
sponsiveness of the services that the 
legal profession offered. 

2) The unlicensed practice of law 
was increasing. 

3) Society was shifting from depen- 
dence on institutions to self-reliance 
and individual responsibility. 

4) Theeconomy was becoming more 
global, with economic markets increas- 
ingly linked across state and national 
boundaries. 

5) Technology was permeating and 
facilitating information systems, com- 
munication, and management prac- 
tices. 

6) Arrangements and cooperation 
between individual lawyers and be- 
tween lawyers and nonlawyers in the 


delivery of legal services were expand- 
ing. 

7) The number of court cases in- 
volving pro se litigants was growing. 

8) The number and use of alterna- 
tive means of dispute resolution was es- 
calating. 

9) Lack of professionalism and ci- 
vility among lawyers was more wide- 
spread. 

10) Fewer new lawyers received the 
benefits of mentoring, supervision, or 
similar preparation for the practice of 
law. 

11) The pressure on lawyers to spe- 
cialize was increasing. 

12) Lawyer advertising was ad- 
versely affecting the public’s confidence 
in the profession and the legal system. 

13) An increasing number of law 
school graduates were leaving law 
school with substantial debt. 

14) Lawyers were increasingly dis- 
satisfied with the practice of law. 
Internal Trends 

1) The mission of The Florida Bar 
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had become unclear to its members and 
its staff. 

2) The Florida Bar’s annual opera- 
tions and budgeting suffered from a 
lack of strategic direction. 

3) A growing number of members 
were dissatisfied with The Florida Bar 
as an advocate of the profession. 

4) A growing number of Bar mem- 
bers were dissatisfied with The Florida 
Bar as an aide to practitioners. 

5) Bar members increasingly per- 
ceived the Board of Governors as an 
elitist and exclusive body. 

6) Bar members increasingly per- 
ceived The Florida Bar as too bureau- 
cratic and cumbersome in confronting 
and resolving issues. 

7) Bar members were increasingly 
frustrated by the impact of annual 
changes in leadership on whether, 
when, and how issues were addressed. 

8) Bar members increasingly be- 
lieved that The Florida Bar involved 
itself too much in dictating political and 
social standards and needed to get back 
to basics. 


The Florida Bar Journal 
gives cash awards annually 
from an endowment set up 

in memory of 
Barbara Sanders 
by attorney Barrett Sanders, 
former chair of 
The Florida Bar Journal 
Editorial Board. 


Judges will select winners 
from those lead articles 
published between 
May 1996 and April 1997. 


Winners will be announced 
in The Florida Bar News 
in June. 


9) The number of programs, com- 
mittees, and commissions without sun- 
set provisions was outstripping the ca- 
pacity of the Bar’s staff and the 
technology at its disposal. 

10) A major confrontation was brew- 
ing between the sections and the Board 
of Governors over their respective roles. 

11) Bar members increasingly rated 
The Florida Bar unfavorably for its in- 
vestigation and prosecution of the un- 
licensed practice of law. 

12) The number of Bar members at- 
tending CLE seminars was decreasing. 

The Long Range Planning Commit- 
tee first evaluated the role and purpose 
of The Florida Bar in light of these well- 
documented or otherwise self-evident 
trends. The committee concluded that 
the following principles espoused al- 
most half a century ago in Justice 
Terrell’s opinion for the court in Peti- 
tion of Florida State Bar Ass’n, 40 So. 
2d 902 (Fla. 1949), remained valid: 

¢ A lawyer’s role in the legal system 
and in the administration of justice 
brings with it a public responsibility 
unique among professions. 

¢ An “integrated” or “unified” state 
bar, membership in which is integrated 
with one’s license to practice law in the 
state, obliges all lawyers in the state 
to share that responsibility. 

¢ A unified bar, therefore, is the form 
of state bar association that best serves 
the public interest. 

¢ Aunified state bar also provides all 
of the state’s practicing lawyers with an 
opportunity to perform the public ser- 
vice expected of them. It further enables 
all of them not only to participate in 
but also to help bear the burden of con- 
ducting the usual and proper activities 
of the state bar, which otherwise would 
fall on the few who compose the mem- 
bership of a voluntary association. 

The committee thus concluded that 
The Florida Bar should continue to be 
a unified bar. As a unified bar, its para- 
mount constituency is the public, and 
serving the public interest is its first 
priority. This usually corresponds with 
serving the members of the bar them- 
selves. Activities designed to serve the 
members of the bar advance the public 
interest by enhancing the availability 
of competent legal services within a 
relevant and accessible legal system. 
Likewise, activities designed to serve 
the public interest often serve Bar 
members as well by enabling them ef- 
ficiently and effectively to render those 
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services. Accordingly, The Florida Bar 
should have a principal role in shaping 
the practice of law to the legal needs of 
the public and in enabling the members 
of the Bar to meet those needs. The 
Florida Bar’s role in setting and main- 
taining standards of professionalism 
necessarily follows. 

The committee set out to create a 
strategic plan dictated both by the es- 
sential role of a unified state bar and 
by the trends listed above. In May 1994 
the committee published its report, 
Meeting the Challenges: A Strategic 
Plan for The Florida Bar. The philoso- 
phy underlying the new strategic plan 
is simple: change is mandatory; growth 
is optional. Every year the candidates 
for the office of president-elect of The 
Florida Bar campaign on some varia- 
tion of the themes, “I want to preserve 
the practice of law as we know it,” and 
“T want to reclaim the practice of law 
as it used to be.” The Long Range Plan- 
ning Committee, which enjoyed the 
luxury of focusing on larger trends 
rather than on the narrower issues du 
jour that occupy the Bar’s leadership, 
viewed these well-intended but rather 
nostalgic themes as entirely fanciful. In 
this day and age (if ever), preservation 
of the status quo is not an option. An 
organization can strive to preserve its 
fundamental values but must be pre- 
pared to adapt them to rapidly chang- 
ing times. The Florida Bar is no excep- 
tion. To quote John F. Kennedy, 
“Change is the law of life. And those 
who look only to the past or the present 
are certain to miss the future.” 

The report recommends adoption of 
a strategic plan that calls for refocus- 
ing The Florida Bar’s programmatic 
mission on three strategic objectives: 1) 
shaping the practice of law to the legal 
needs of the public; 2) enabling Bar 
members to meet those needs; and 3) 
setting and maintaining standards of 
ethics and professionalism.? This stra- 
tegic plan presents 22 action plans to 
implement those objectives. Among 
other things, they call for The Florida 
Bar to take the following actions: 

1) Establish a separate, fully funded 
and fully staffed research-and-develop- 
ment component.‘ 

2) Conduct market research to iden- 
tify the broad social, political, economic, 
and demographic trends that affect law- 
yers and the practice of law in Florida.® 

3) Conduct market research to deter- 
mine and evaluate the legal needs of 


the public, the adequacy and effective- 
ness of the full range of current deliv- 
ery systems in light of those needs, and 
the differences in cost.® 

4) Identify and assess emerging and 
state-of-the-art technology for use by 
individual lawyers, for use by The 
Florida Bar, and for linkages among 
lawyers, The Florida Bar, the courts, 
and other agencies.’ 

5) Disseminate the results of the fore- 
going research-and-development efforts 
to Bar members, through The Florida 
Bar Journal and other Bar publica- 
tions, seminars, and practice manage- 
ment advisory services.® 

6) Create vision statements of what 
the practice of law likely will consist of 
in the early 21st century and what The 
Florida Bar can and should do to en- 
able its members to prepare for the fu- 
ture.° 

7) Identify statutes and rules that 
unreasonably prevent or impede a 
lawyer’s efficient and cost-effective de- 
livery of legal services, and seek their 
amendment or repeal.!° 

8) Substantially increase the level 
and scope of practice management ad- 
visory services." 
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Several of these action plans have 
been launched. The Florida Bar has 
established a research-and-develop- 
ment arm within the newly renamed 
Division of Research, Planning and 
Evaluation. That division and the Law 
Office Management Assistance Service 
(LOMAS) have undertaken the task of 
identifying demographic, social, and 
technological trends affecting the prac- 
tice of law. President John Frost has 
appointed a committee to identify stat- 
utes and rules that unreasonably pre- 
vent or impede a lawyer’s efficient and 
cost-effective delivery of lega: services. 
The sections of The Florida Bar have 
been requested to create vision state- 
ments for their respective practice ar- 
eas and to recommend ways in which 
The Florida Bar can help lawyers pre- 
pare for the future. 

If change is to be managed, it must 
be met with leadership characterized 
by boldness of vision and constancy of 
commitment. And it must be met 
through strategic planning. Meeting the 
Challenges: A Strategic Plan for The 
Florida Bar provides the leadership of 


The Florida Bar with the tools to man- 
age change in ways that will benefit 
both the lawyers and the citizens of 
Florida by ensuring the availability of 
relevant legal services provided by an 
independent bar. O 


' Meeting the Challenges: A Strategic Plan 
for The Florida Bar, Rep. or Fia. Bar Lonc 
RANGE Puan. ComM., Preface (1994) [herein- 
after Strategic Plan]. 

2 The plan also contains a fourth, organi- 
zational objective: institutionalizing the 
strategic-planning process. This objective is 
designed to promote commitment to a bold 
vision for the future in lieu of the narrowly 
focused, reactive tack that an organization 
hampered by annual changes in leadership 
and lack of strategic planning inevitably 
pursues. 

3 An additional eight action plans are de- 
signed to implement the fourth, organiza- 
tional objective. See supra note 2. 

4 Strategic Plan, Action Plan 2. 

5 Td., Action Plan 3. 

7 Id., Action Plan 5. 

8 Td., Action Plan 11. 

Id., Action Plan 4. 

10 Td., Action Plan 7. 
1 Td., Action Plan 10. 
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The Impact of Technology on 
the Practice of Law—2010 


by Richard M. “Rick” Georges 


“Any sufficiently advanced technology is indistinguishable 


hat does the future hold 

for the practicing lawyer 

in Florida? While predict- 

ing the future is always 
risky, it is extremely likely the lawyer 
of 2010 will use technology for many 
of the tasks now performed manually 
or by assistants. Some lawyers are us- 
ing technology now in every aspect of 
their practices. This article will focus 
on the impact of technology and the 
Internet on communications, legal re- 
search, dispute resolution in 
cyberspace, electronic filing and digi- 
tal signatures, and CyberNotaries be- 
cause the most far-reaching and chal- 
lenging changes are occurring in the 
way lawyers connect with clients and 
each other over the Internet. 

It is a safe bet, however, that tech- 
nology will bring, in the next 20 years, 
far-reaching changes in the other areas 
of law practice. For instance, lawyers 
of the future will use technology to 
market their practices on the Internet, 
continue to use smaller and smaller 
computers to practice law, create docu- 
ments using computers and document 
processing technology, and continue to 
automate the financial accounting and 
billing functions. What technology is 
doing to our profession, and how we will 
use technology to make ourselves bet- 
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from magic.” 


—Arthur C. Clarke 


ter lawyers and have fun doing it, are 
subjects that can fill many volumes, 
and are as broad as the practice of law 
itself. 


Internet and the 
World-Wide Web 

The Internet is one of the most excit- 
ing innovations of the century, and it is 
amazing how it is revolutionizing the 
way lawyers practice law. One of the 
battles that will be fought over the next 
few years will be between the existing 
information providers, such as tele- 
phone companies and media conglom- 
erates that now control the flow of in- 
formation, and the many thousands of 
new, small companies who will use the 
access to Internet information to compete 
in the information distribution business. 

The World-Wide Web (WWW) is a 
rapidly expanding area of the Internet, 
made up of thousands of electronic pub- 
lishers who publish documents, graph- 
ics, and sound files on the Internet by 
the use of a hypertext language known 
as Hypertext Markup Language 
(HTML). Hypertext allows rapid move- 
ment between documents by the use of 
context-sensitive keywords or phrases, 
which are highlighted in an HTML 
document. Using a Web browser, of 
which there are many, the user can 


jump all over the world using a mouse. 

The excitement of such easy access 
to graphics, sound, and information all 
over the world is difficult to describe to 
the uninitiated. Well-designed Web 
pages allow hypertext access to many 
other sources on the Internet. Programs 
are becoming available that will allow 
the use of the Internet for long-distance 
telephone access, without toll charges. 

Law firms are starting to publish 
Web pages, with information about the 
firm and matters of interest to their 
clients and the general public. Busi- 
nesses all over the globe are using the 
Web to market their products and ser- 
vices, and it is likely that in the future 
the Web, or its progeny, will be the 
principal contact for businesses all over 
the world. 

The multimedia possibilities of the 
Web are rapidly eclipsing usage of the 
other Internet functions because of the 
graphics and sound capabilities that 
are possible. 

The Web is like our late 20th century 
version of the transporter on Star Trek. 
We are able to jump about our universe, 
learn, and teach without leaving our 
current location, except in a virtual 
sense. For the lawyer today, access to 
many useful Internet databases is just 
a mouse click away. For the lawyer of 


Case in point: our rates. Avis offers the most 
competitive rates for the legal community. 
Whether you're renting for business, leisure 

or vacation, our rates translate to 

excellent savings and value. 
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2010, access to the world of informa- 
tion will be as ubiquitous as turning on 
a television is today. 


E-mail 

E-mail is the most popular Internet 
application, and the most used by law- 
yers, because it enables rapid, efficient 
communication and file sharing with 
anyone in the world from the lawyer’s 
desk. The practice of law is dependent 
upon the rapid transmission of infor- 
mation and documents over geographi- 
cal space, and time deadlines and sen- 
sitive documents make e-mail and its 
associated applications the fastest 
growing form of communication for law- 
yers. The lawyer of 2010 will use elec- 
tronic communication as often as the 
telephone or letter today. Some lawyers 
already are conducting much of their 
business over the Internet using e-mail. 

Communication by e-mail is not as 
formal as written correspondence, nor 
as informal as speech. Often, the tone 
of a message writer’s e-mail message 
is not apparent. Fortunately, the com- 
puter and techno-nerds have developed 
a vocabulary of “emotions” that allows 
the message writer to convey emotions 
that cannot be conveyed in normal 
words. Thus, :-) becomes the universal 
symbol for a happy face, or “smiley.” 

In addition, once an e-mail message 
is sent on its way, its travel is not pre- 
dictable due to packet switching and 
the message may rest at another loca- 
tion for an indeterminate time before 
being sent to its destination. 

As a general rule, the best way to 
understand e-mail is to assume that the 
same rules that apply to written busi- 
ness correspondence will apply to e- 
mail. However, because e-mail travels 
faster and more efficiently, the practi- 
cal problems inherent with all lawyer 
communications are magnified. 

Just as written or “snail” mail is pro- 
tected by federal law from interception, 
and just as telephone voice messages 
or fax messages are protected from in- 
terception by the federal wiretap act, 
so too will e-mail messages be protected 
from interception by the criminal stat- 
utes. As a result, it may be persuasively 
argued that e-mail communications to 
clients have the expectation of privacy, 
and that there is no waiver of the at- 
torney-client privilege by their use. 

The Electronic Communication Pri- 
vacy Act of 1986 (ECPA), 18 U.S.C. 
§§2510 et seq., specifically protects elec- 
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tronic communications and anyone who 
intercepts an e-mail message without 
authorization commits a crime. 

For the same reason there is no privi- 
lege waiver when written mail is sto- 
len, there is no privilege waiver when 
e-mail is intercepted by criminal con- 
duct. The problems that have arisen 
after fax messages are inadvertently 
sent to opposing counsel could also oc- 
cur with misdirected e-mail. However, 
there is nothing inherent in e-mail that 
makes it different in that regard. Even 
so, some authors postulate that the 
more prudent course of conduct is to 
encrypt all e-mail. 

ViaCrypt PGP (Pretty Good Privacy) 
is a software program that allows the 
encryption and authentication of the 
text of a message and authentication 
of the author and recipient. It is gener- 
ally accepted as the “de facto” standard. 
Once encrypted, no one can view a mes- 
sage without the “keys” to code and 
decode it. PGP uses two digital keys: 
one public and one private. The private 
key belongs to the individual user. The 
public key belongs to everyone that the 
individual user wants to have it. 


Mailing Lists or Listservs 

Mailing lists, sometimes referred to 
as listservs, are specialized groups of 
people, for which an administrator 
manages posted messages concerning 
a particular topic. These groups, some 
large and some small, are the Internet’s 
equivalent of the water cooler. People 
who have similar interests, no matter 
where in the world they live, can share 
those interests with the entire group 
using Internet e-mail. There are thou- 
sands of listserv groups, so named be- 
cause of a popular mailserver program, 
and the lawyer of the future likely will 
belong to one or more that specialize in 
the areas of law the lawyer practices. 

Many mailing lists are administered 
by one or two people who manually add 
subscribers and subtract nonsubscrib- 
ers on a daily basis. Some post a gen- 
eral news bulletin every day, covering 
the topic of interest. 

Often, news will be broadcast over a 
listserv before it is available to the gen- 
eral population, even other lawyers. For 
instance, the Internal Revenue Service 
recently announced a major change in its 
treatment of certain revocable trusts, and 
the revenue ruling was published to cer- 
tain listserv members on the Internet 
over a month before it was published. 


Lawyers of the future will use 
listservs for contact with other lawyers 
in their specialties, and for access to 
information important to their prac- 
tices. For the lawyer of 2010, these 
groups of like-minded lawyers will 
serve as a sounding board for general 
advice and a resource for new informa- 
tion about technology and the practice 
of law. As the number of lawyers sub- 
scribing increases, the value of the 
groups likewise increases. 


Newsgroups 

The Use-Net is a large group of 
newsgroups, each of which specializes in 
a particular special interest. These 
groups are similar to discussion groups, 
message boards, or special interest 
groups in other modes of communication. 

Users provide the messages and sys- 
tem administrators manage the groups. 
As with anything else, however, there 
are good and bad groups. Some are well 
managed, and others are not. Some are 
used for good, and some not. As a gen- 
eral rule, fellow users in a group that 
interests you are a marvelous informa- 
tion and solution source, and many eso- 
teric problems can be solved. 

Messages are posted, and the message 
threads are available to anyone who “sub- 
scribes.” Subscribing is as easy as logging 
on to the group and leaving a message. 
Thereafter, until the subscription is “can- 
celed,” all messages are automatically 
posted to the user’s Internet mailbox, to 
be called up on demand. 

While there is a lot of useless chat 
out there, the groups are a vast resource 
of help and information on topics as 
varied as the human mind. The Use- 
Net is similar to a party line of many 
million people, organized by interests. 

For the lawyer of 2010, the Use-Net 
will be a vast resource on any topic 
important to the lawyer’s practice. 


Internet Real Time 
Communications 
eInternet Relay Chat 

Internet Relay Chat (IRC) allows the 
user of the Internet to engage in real 
time conversation with one or more 
persons anywhere in the world. It op- 
erates like citizens band radio, except 
that the communication is typed on a 
computer screen and it permits only one 
person to talk at a time. 

IRC allows multiple users, and mul- 
tiple channels, and anyone with IRC 
access can talk to anyone on the 


Internet over more than one channel. 
Each channel is generally devoted to a 
specific topic of conversation and pri- 
vate channels are possible. 

The principal distinguishing factor in 
IRC communication is that it occurs in 
real time, meaning that when a user 
types a line of text in a chat box on his 
or her screen (the interface varies with 
the client software used), the same line 
of text appears on the screens of all of 
the other persons who are logged on to 
the same channel. 

Such communication will be valuable 
to the lawyer in the future, because, 
with the use of white-board software, 
documents can simultaneously be 
viewed, discussed, and edited on screen 
in real time. Since all communication 
occurs over the Internet, no long-dis- 
tance telephone charges apply, unless 
they are required to access the net. This 
makes possible a stunning ability to 
talk to clients or other persons, in real 
time, anywhere in the world. For in- 
stance, suppose a client or colleague has 
a London or Tokyo office, and our 2010 


lawyer needs to talk to someone there. 
If both parties log on to the same chan- 
nel on the Internet, they can communi- 
cate, in real time, over their comput- 
ers, and can share files and programs. 
¢Internet Phone 

Using the Internet relay chat appli- 
cation and a software product called 
Internet Phone, or similar software, 
real time voice calls also are possible 
over the Internet. 

While still primitive in quality, full 
duplex (simultaneous voice) calls are 
now possible over the Internet, with- 
out, at the present time, additional 
long-distance telephone charges. The 
software uses the speakers and micro- 
phones connected to the computers of 
both conversants and enables commu- 
nication at very little cost. The newest 
version of Internet Phone permits the 
use of an inexpensive video camera for 
video conferencing. A video call can be 
made anywhere in the world, without 
long-distance charges. 

The lawyer of 2010 will communicate 
with colleagues, clients, and others in 


other cities, anywhere in the world. 
Video Teleconferencing 

The next expansion of Internet relay 
chat for future lawyers involves the in- 
creasing use and reliability of video 
teleconferencing over the Internet. 

Video Teleconferencing is the trans- 
mission of video, sound, and other data 
over telephone lines from remote geo- 
graphical locations by the use of video 
cameras, software, and computers so 
that video telephone calls can be made 
from one location to another. Some law- 
yers already have gone to a court 
reporter’s office to take a video deposi- 
tion of a person in another physical lo- 
cation, and some courts now allow oral 
argument from video teleconferencing 
locations. 

With inexpensive video cameras, a 
lawyer can now arrange such deposi- 
tions with inexpensive and easy to use 
software and hardware attached to the 
office computer. The future of this tech- 
nology is without limit as lawyers, 
judges, and other members of the legal 
system find that costs and time can be 
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greatly reduced by making appearances 
by computer. 


Legal Research 
¢Internet Legal Research 

The future of legal research is migrat- 
ing to the Internet, primarily because 
of the universality of Internet access. 
In addressing the concerns of those who 
desire more freely accessible primary 
legal source materials on the Internet, 
the American Association of Law Li- 
braries has promulgated a public do- 
main legal citation system that is gen- 
erating much interest in the United 
States. 

Computing lawyers, law librarians, 
and many other net citizens are sali- 
vating over the possibilities of a system 
of citation and research freely usable 
over the Internet. It is certain that fu- 
ture lawyers will use the Internet as a 
primary resource for legal research. 

In keeping with the trend toward 
more freely accessible legal materials, 
the South Dakota Supreme Court has 
already adopted the public domain ci- 
tation system, both in print and elec- 
tronic forms, and other states are con- 
sidering such a system. The South 
Dakota system, the generally accepted 
leader in this race for simplicity, pro- 
vides for each case to be numbered by 
year and sequential number of decision. 
For example, the first case decided by 
the Florida Supreme Court in 1998, 
would be cited as follows: Roe v. Doe, 
1998 Fla 1. 

One possible problem is the prolifera- 
tion of differing systems of citation, 
which could create havoc. The Ameri- 
can Bar Association and the American 
Association of Law Librarians have pro- 
mulgated proposed standards for a new 
simplified system of citation. 

The simplified, or vendor neutral, ci- 
tation system would not be tied to le- 
gal reporters and would not require le- 
gal training to decipher. More 
importantly, it would be freely available 
to all electronic publishers and the pub- 
lic in electronic form. Lawyers in 2010 
will likely cite cases, statutes, and sec- 
ondary materials by reference to a web 
page, as well as by whatever citation 
system is acceptable to the court. 

The likely result of all this is that 
electronic access to primary materials 
will increase and traditional reporter 
systems will fall by the wayside. Some 
will rail against the changes, claiming 
discrimination against the technically 


40 THE FLORIDA BAR JOURNAL/MAY 1997 


challenged. Some will beat the drum of 
change and public access in the public 
domain. The truth probably lies some- 
where in between. 

In this era of electronic publishing, 
however, and the advent of highly so- 
phisticated search engines, such as 
AltaVista, it is likely that future legal 
research will be done at a voice termi- 
nal with plain English queries. The 
transition from print to CD-ROM to 
Internet is inevitable. 

The major new development in 
Internet legal research is the emer- 
gence of firms such as Versuslaw in 
Redmond, Washington. Versuslaw rep- 
resents the future of legal research, in 
which the majority of legal research is 
done on the Internet. Versuslaw is aim- 
ing at the broader based small law firm 
legal research market, as well as other 
Internet citizens. It provides, for a 
small monthly subscription, full text 
opinions from all federal courts and 
courts in all 50 states to anyone with a 
web browser and access to the Internet. 

Additionally, traditional legal pub- 
lishers and services such as Westlaw®, 
Lawyers Co-op, and LEXIS® are migrat- 
ing their materials to the World-Wide 
Web. 

These developments bode well for the 
solo and small firm practitioner and for 
the general public. There is a great 
unmet need for inexpensive online le- 
gal research. Continued development of 
such inexpensive web-based legal re- 
search resources and tools is clearly 
inevitable. 

*CD-ROM and Optical Storage 

CD-ROM is, after the Internet, the 
most recent technological innovation 
that is revolutionizing the landscape of 
the law office. It already is replacing 
the paper law library because of its pow- 
erful combination of computer assisted 
legal research (CALR) ability and its 
compact size. 

CD-ROM is an acronym for compact 
disk-read only memory. The medium is a 
data storage device for computer-read- 
able data and programs. It is a deriva- 
tion of audio compact disks now com- 
monly in use for digital music storage and 
play-back. The major advantages of the 
CD-ROM format are storage capacity and 
data protection. Up to 680 megabytes of 
data can reside on a single CD-ROM disk. 
Further, if a CD-ROM disk is properly 
manufactured, it should last longer than 
a human lifetime. 

Disk compression advances promise 


disks that can store more than a 
gigabyte of information in the near fu- 
ture. The drives available now are 
faster than those available several 
years ago, however, and are quite ad- 
equate for the text-searching applica- 
tions commonly used by lawyers. 

Drives that are fast enough for full 
motion video and multimedia applica- 
tions are becoming commonplace. Com- 
puters with CD-ROM drives are now 
standard and, by 2010, optical writable 
storage devices will be common in law 
offices and courtrooms. 

The number of CD-ROM titles of in- 
terest to lawyers is increasing exponen- 
tially. It already is impossible to keep 
pace with the new titles. All of the tra- 
ditional law publishers are publishing 
their materials on CD-ROM and many 
law-related resources already are avail- 
able on CD-ROM. 

In the near future, continuing legal 
education titles also will be available 
on CD-ROM, as well as on the Internet. 


Dispute Settlement in 
Cyberspace 

Will the lawyer of the future argue 
cases in front of a computer monitor, 
tapping at a keyboard while checking 
cites on a CD-ROM drive? 

That could be the scenario as new 
methods of resolving legal disputes pro- 
liferate on the Internet. 

As citizens of the net claim their terri- 
tories, register domain names, send 
spamming e-mail to sometimes unsus- 
pecting victims, and commit fraud and 
other mayhem common to the human 
species, lawyers and others are contem- 
plating ways to regulate such conduct in 
a way that is efficient and inexpensive. 

Enter the Online Ombuds Office and 
the Virtual Magistrate Project. Still in 
their infancy, and still not the solution 
of choice for enforcement of good man- 
ners and criminal statutes for bad per- 
sons, these new “virtual” dispute reso- 
lution systems nonetheless hold 
promise for the use of the Internet it- 
self to resolve disputes that have 
Internet connections. 

The traditional ombudsman concept, 
as it originated in Sweden 200 years 
ago, is not a decision-making process. 
It has more in common with mediation, 
in that it relies on the voluntary coop- 
eration of disputants and lacks enforce- 
ment powers. 

The on-line version, a pilot project of 
the National Center for Automated In- 


formation Research (NCAIR), gives per- 
sons of good will the right to seek the 
intervention of a confidential, disinter- 
ested mediator and the ability to use 
the immediacy of e-mail and on-line 
chat in the process. 

Florida lawyers who have become 
familiar with the civil dispute media- 
tion process, which has had stunning 
success in Florida and other states, will 
see the benefit of an Internet-based 
system of a similar nature. 

The Virtual Magistrate Project, a 
more formal method of dispute resolu- 
tion that is more akin to traditional 
arbitration, is administered by the 
American Arbitration Association, in 
accordance with its rules. 

Policy is directed by the Cyberspace 
Law Institute, and day-to-day opera- 
tion is the responsibility of the 
Villanova Center for Information Law 
and Policy. The project, still experimen- 
tal, is designed to resolve disputes over 
allegedly harmful e-mail messages, dis- 
putes with system operators, and dis- 
putes among users of online systems. 
As a voluntary arbitration system, it is 
not intended to substitute for tradi- 
tional legal remedies, but serves as an 
electronic equivalent of the arbitration 
process. 

While these new methods of dispute 
resolution on the Internet have no le- 
gal power or authority, other than that 
granted by the disputants, they bear 
watching. Their success or failure will 
shape the future entry of the court sys- 
tem into the disputes generated by the 
increasing use of the Internet. 


Electronic Filing and Digital 
Signatures 

In 1996 the Supreme Court of Florida 
adopted amendments to the Florida 
Rules of JudicialAdministration 2.060, 
2.075, and 2.090 that encompass elec- 
tronic filing and digital signatures. 
Amendments to the Rules of Judicial 
Administration—Rule 2.090—Elec- 
tronic Filing and Transmission of Docu- 
ments, 681 So. 2d 698 (Fla. 1996). Ef- 
fective January 1, 1997, the 
amendments bring sweeping changes 
in the way that lawyers, clerks of court, 
and the judiciary file, store, and handle 
court documents in the future. 

The Supreme Court is the final re- 
sponsible party for the determination 
of how records in the court system are 
maintained. See Times Publishing Co. 
v. Ake, 660 So. 2d 255 (Fla. 1995). In 


Ake, the court recognized the need for 
technologically advanced methods of 
filing and maintaining court docu- 
ments. It listed the various initiatives 
to standardize the principles, guide- 
lines, methods, and technology in all 
state government entities. The court 
found that any electronic record filing 
system must provide the same or bet- 
ter access to court records as the cur- 
rent system, be compatible with all 
court and governmental entities, and 
be cost effective for both the courts and 
the users. 

The opinion also declares the court’s 
intent to use the Court Technology 
Committee to review submissions and 
set forth additional guidelines as nec- 
essary. The Supreme Court clearly has 
signaled its intention to use the ben- 
efits of technology to make the Florida 
court system more efficient and user 
friendly. 

This ruling is the first step on a long 
road to the day when the court system 
is completely connected and accessible 
to all citizens, and by which lawyers, 
judges, court staff, and litigants will 
have access to court information from 
computer terminals anywhere in the 
world. 

The court of the future will provide 
access to persons who have been lim- 
ited in the past by transportation and 
geography and will dramatically reduce 
the cost of dispute resolution. 


CyberNotaries 

Bill Wyrough, senior counsel of the 
Joint Committee on Information Tech- 
nology Resources of the Florida Legis- 
lature, drafted legislation, passed by 
the Florida Legislature 1996 as the 
Electronic Signature Act of 1996. The 
act clarifies the acceptance of electronic 
and digital signatures in Florida courts 
and authorizes the creation of a com- 
mission to study, and perhaps license, 
the CyberNotary profession. F.S. 
§§282.73-282.74. 

The CyberNotary term has been 
trademark and servicemark protected. 
Information about the concept has been 
copyrighted by the CyberNotary Com- 
mittee of the Section of Science and 
Technology of the American Bar Asso- 
ciation and the CyberNotary Project of 
the U.S. Council for International Busi- 
ness. 

Legislative sanction to the work of 
CyberNotaries has already been given 
by statute in Utah, which has a large 


computer company contingent. The 
Utah statute is being used as a model 
by the states looking at the issue. 

In Florida, the Electronic Signature 
Act of 1996 will have far-reaching ef- 
fects on electronic commerce. The act 
makes clear that information stored or 
created in any electronic medium, and 
retrievable in perceivable form, falls 
within the definition of “writing,” as it 
is statutorily defined. The act further 
distinguishes between electronic and 
digital signatures by defining digital 
signatures as a subset of electronic sig- 
natures which transform a message 
using an asymmetric cryptosystem. In 
effect, using PGP or some other 
cryptosystem, a sender who applies a 
signature to the encrypted message 
before sending it has created a “digital 
signature.” 

The act further authorizes the Sec- 
retary of State to issue certificates for 
verifying digital signatures and to fur- 
ther study the expansion of the use of 
digital signatures in electronic com- 
merce. 


Conclusion 

The lawyer of 2010 will likely use 
technology in every aspect of practice. 
Information and its use is the currency 
of the legal practitioner. Technology is 
well-suited to make the manipulation 
and use of information easier and more 
effective. The lawyer of the future will 
have access to more and better re- 
sources and will be more productive 
because of the technology and commu- 
nications tools being developed and 
used today. O 
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tance Service. 
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Legal Needs the 
Public in the Future 


s the legal community 

braces to move into the 

year 2000 and beyond, one 

message continues to ring 
loud and clear: More and more Florid- 
ians are becoming disillusioned with 
the legal system and often feel the sys- 
tem is not there to help them or is not 
accessible. Providing access to the 
courts is a complex problem that does 
not have a simple solution. One ap- 
proach is public education about the 
legal system and lawyers’ roles within 
that system. Equally important, 
though, is changing lawyers’ views and 
roles, so they can adequately meet the 
needs of the vast majority: low and mod- 
erate income households in Florida, 
which combined include about 85 per- 
cent of the household population in 
Florida.' 

Arecent study conducted by Temple 
University revealed that 30 percent of 
all low income households in Florida 
had civil legal needs during the one 
year reference period used for the study, 
and 38 percent of moderate income 
households reported legal needs for 
that same period.” The highest preva- 
lence of legal needs for low income 
households occurred in the area of hous- 
ing and real property, followed by per- 
sonal finance and consumer, commu- 
nity and regional, family and domestic, 
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employment, health care related, and 
personal/economic injury legal needs.* 
Moderate income households ranked 
personal finance and consumer needs 
first, followed by housing and real prop- 
erty, employment, wills and estates, 
community and regional, then personal/ 
economic injury.* 

Less than one third of the legal prob- 
lems reported were addressed by the 
legal/judicial system. The most fre- 
quently cited barriers were (low income 
percentage/moderate income percent- 
age): cost concerns (24 percent/11 per- 
cent); did not think it was really a le- 
gal problem (18 percent/18 percent); did 
not think the legal system would help 
(17 percent/15 percent); left the situa- 
tion rather than confront it (12 percent/ 
8 percent); and handled it on their own 
(5 percent/11 percent). Altogether, only 
19 percent of low income and 25 per- 
cent of moderate income legal needs 
were brought to a lawyer.® 

A 1994 ABA study points out that 
both low and moderate income house- 
holds were more likely to be satisfied 
with the ultimate resolution of a mat- 
ter if it was brought to the civil justice 
system than if it was not.’ Also, the 
overwhelming majority of those who 
utilized the services of a lawyer gave 
especially high ratings for lawyer per- 
formance.* Unfortunately, the majority 


of people are going without legal assis- 
tance, and this will continue to be the 
trend, unless lawyers and the legal sys- 
tem are willing to make the adjust- 
ments necessary to provide equal ac- 
cess. The following are some possible 
means of providing more affordable 
access to the legal system. 


Unbundled Legal Services® 

Generally, we think of legal services 
in terms of feast or famine, full service 
or nothing. Full service usually in- 
cludes legal advice, fact investigation, 
legal research, discovery, drafting of 
correspondence and pleadings, negotia- 
tion, and representation at hearings 
and trial.’ An alternative to this ap- 
proach is unbundling. In other words, 
the client can select a portion of the full 
package and contract with the lawyer 
accordingly. 

With unbundled legal services the 
client retains the lawyer for only those 
services desired. The type and depth of 
services selected will depend on a num- 
ber of factors, including the extent and 
accuracy of information given to the cli- 
ent, the personality of the client, the 
complexity of the task, and the costs 
and available resources. After consult- 
ing with the attorney, the client may 
select specific issues for the attorney to 
research, or request additional consul- 


te 


tation throughout the case. The lawyer 
may ghostwrite letters and court plead- 
ings, or just review and comment on 
what the client has prepared. Another 
option is for the lawyer to coach the cli- 
ent on mediating and negotiating with 
opposing parties and proceeding pro 
se." Alternatively, the client may desire 
to convert to full representation and have 
the lawyer enter an appearance, depend- 
ing on how the case is proceeding. 

The key to success in this type of law- 
yer/client relationship is communica- 
tion. If the client wants to maintain 
control of case strategy and implemen- 
tation, the client must be educated 
about the advantages and disadvan- 
tages of unbundled legal services, as 
opposed to full representation. The ser- 
vices to be provided by the lawyer must 
be clearly delineated and an under- 
standing reached about which services 
the client expects to do without the law- 
yer. Awritten agreement” can serve this 
purpose and provide some protection for 
the lawyer in the event a dispute arises 
later from a disgruntled client. 

A major obstacle to offering un- 
bundled services is the dilemma of pos- 
sible ethical and civil liability exposure 
for malpractice, which is not eliminated 
by even the most extensive client agree- 
ment. Attorney Forrest Mosten, author 
of several articles on unbundling, 
makes clear that the lawyer’s respon- 
sibilities do not change whether it is 
traditional full service or discrete task 
representation.'* Lawyers who offer 
unbundled legal services do not have a 
safe harbor for giving incorrect or in- 
complete advice due to the limited scope 
of employment. They still have to 
screen for conflicts, cannot advise the 
client to do anything unethical, and 
must maintain confidentiality. The law- 
yer may, however, turn down represen- 
tation if he or she feels the matter is 
too complex to possibly prepare the cli- 
ent to handle on his or her own. The 
lawyer retains independent judgment 
about how many times the client can 
come back and whether it is too late to 
step into a case. 

To encourage unbundled legal ser- 
vices, the Rules of Professional Conduct 
would have to be examined to eliminate 
existing barriers.'* It even has been 
suggested that statutory immunity be 
granted with respect to tasks not spe- 
cifically undertaken by the lawyer.® 
The argument is simple: the public both 
demands and deserves affordable alter- 


natives for resolving legal problems. 
Many clients are capable of handling 
discrete tasks and desire to maintain 
some control over their legal affairs. 
Allowing such an arrangement will bet- 
ter enable the legal profession to meet 
the public’s legal needs. 


Prepaid Legal Plans 

Not exactly a novel idea, the first pre- 
paid legal service plan appeared in 
1889.'* It was not until the mid 1970s, 
though, that prepaid plans really 
emerged, following new ABA rules and 
favorable IRS tax treatment for em- 
ployer-funded plans.'’ With over 18.5 
million participants and about 20,000 
lawyers nationwide, it is an idea whose 
time has come. 

There are several types of prepaid 
legal plans that are particularly suited 
to small firms. In employee-paid plans, 
employees pay a small amount (usually 
about $10 a month) and are entitled to 
specified services, such as simple di- 
vorces, landlord/tenant, and consumer 
matters, handled by lawyers affiliated 
with the plan. More complex matters 
may be referred to participating law- 
yers at reduced rates. Contingency fee 
matters, such as personal injury claims, 
usually are not covered, or are covered 
at a reduced contingency, often 28 per- 
cent. In group legal service plans, em- 
ployers, or in some cases unions, pay 
for the membership. Another alternative 
is personal legal service plans, which in- 
dividuals unaffiliated with corporations 
may join for a minimal annual fee (usu- 
ally about $120-$200 per year). 

The fastest growing plans are those 
offered through companies. According 
to the National Resource Center for 
Consumers of Legal Services, partici- 
pants are mostly middle class people 
who otherwise would neglect legal mat- 
ters or handle them pro se. Addition- 
ally, spin-off work is generated from cli- 
ents who need services not covered by 
the plan, as well as referrals by those 
clients to their friends and family. 

With proper management, prepaid 
legal plans can be profitable. Washing- 
ton, D.C., attorney Paul Regan, whose 
practice is devoted 95 percent to group 
legal plans, grossed $1 million.’ Within 
his first year of winning a contract to 
provide group legal service to a labor 
union, he had to hire nine lawyers to 
manage the caseload. Similarly, a one- 
time solo practitioner in Florida en- 
rolled as a referral attorney for a na- 
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tional prepaid legal plan in 1985 as a 
way to increase business and build his 
client base, and now has seven lawyers 
and 11 support personnel. Both at- 
tribute their success to quality legal 
work and advanced office computer sys- 
tems, which enable them to compe- 
tently handle high volume work. An 
added attraction to prepaid plans is 
that they do not have the costs associ- 
ated with marketing, and can alleviate 
the hassle of trying to collect fees. 

Drawbacks of prepaid plans include 
the uncertainty of caseload and low fees 
if one is not handling volume work. 
Depending on capacity, lawyers can con- 
tract with a number of groups or join 
several plans to increase workflow.” 

The Florida Bar has authorized more 
than 40 direct contract plans, pursuant 
to Ch. 9 of the Rules Regulating The 
Florida Bar, which sets forth specific 
requirements for lawyers providing ser- 
vices in connection with group or pre- 
paid legal services plans. Although 
these plans have not really taken off, 
they definitely fill a niche for many 
middle and working class families. 
Seeking affordable legal services and 
should be around for some time to 
come.”! 


Self-Service Centers 

The right to appear pro se exists in 
both state and federal court. Often, 
however, pro se litigants lack the nec- 
essary knowledge to exercise that right 
in a meaningful way. As a result, they 
show up in court with forms that are 
inaccurately selected, improperly com- 
pleted, or outdated. Pro se litigants also 
often lack understanding of the legal 
consequences and implications of court 
procedures. Additional court personnel 
time is spent trying to sort through the 
paperwork and field questions from 
confused litigants. 

In Maricopa County, Arizona, where 
over 90 percent of the domestic rela- 
tions cases filed had at least one party 
without an attorney and over 60 per- 
cent had no attorney on either side, the 
court and the bar decided to do some- 
thing about the problem. They created 
the Self-Service Center, located at the 
Maricopa County Superior Court build- 
ing.” Persons needing assistance with 
court processes are directed to the cen- 
ter for court forms, instructions, and 
educational materials developed in a 
user friendly format. Substantive areas 
include domestic relations, guardian- 


ship, and probate. The center also of- 
fers referral information to ancillary 
and community-based agencies (includ- 
ing dispute resolution providers and 
social service agencies) to assist with 
social, familial, or other problems re- 
lated to the person’s legal difficulties, 
as well as attorney referrals for legal 
advice. 

The attorney referral component al- 
lows the participants to serve a clien- 
tele that has essentially been without 
legal assistance on a cost-effective ba- 
sis. Therefore, creating a win-win so- 
lution for both the public and the at- 
torneys who serve them. The attorneys 
listed in the center’s referral directory 
must agree to provide limited service 
(i.e., unbundled legal services) and par- 
ticipate in an orientation session, which 
has a heavy emphasis on ethics, before 
becoming eligible. 

The next step for the center is to pro- 
vide the forms and information on the 
Internet. Persons in need of assistance 
will be able to download the forms and 
information from their home, local li- 
brary, or anyplace with a computer and 
Internet service, making the system more 
convenient, accessible, and capable of 
serving the needs of the public. 


Conclusion 

Since 1994, the ABA Standing Com- 
mittee on the Delivery of Legal Services 
has honored individuals, groups, and 
organizations with the Louis M. Brown 
Award for Legal Access, for their con- 
tributions “to advance alternative de- 
livery mechanisms and improve access 
to legal services for the moderate in- 
come and working poor.” Many of the 
recipients of this award have developed 
policies, programs, methods or proce- 
dures that improve the delivery of le- 
gal services and information to moder- 
ate income people. Profiles of moderate 
income delivery programs are pub- 
lished annually by the ABA and have 
included Florida recipients, such as the 
GreaterAccess and Assistance Project” 
in Tampa and the Legal Aid Self Help 
Divorce Project** in Miami. 

Meeting the legal needs of the public 
in the future requires continued study 
of alternative methods of providing 
quality affordable legal services, test- 
ing and evaluating new methods of de- 
livering legal services, and encourag- 
ing participation by members of the bar 
in the employment of such new meth- 
ods.”> The examples above barely 


scratch the service of what is available 
and what can be done with a little in- 
genuity. From a purely economic stance, 
the potential to tap into a market that 
comprises about 85 percent of the popu- 
lation in Florida should generate some 
excitement. However, we should not 
lose sight of the necessity of providing 
access to the legal system, regardless 
of economics, because it is the right 
thing to do. 0 


1 Low income households were defined as 
those with an annual household income at 
125 percent of the federal poverty level or 
below, the basic eligibility level for receipt 
of subsidized legal services. Moderate in- 
come households were defined as those with 
an annual household income of more than 
125 percent of the federal poverty level, but 
less than $60,000. Legal Needs Among Low- 
and Moderate-Income Households in 
Florida: Findings from the Comprehensive 
Legal Needs Study, Inst. for Survey Re- 
search, Temple Univ., Jan. 9, 1995, at 5-8. 

2 Id. at 15-16. 

3 Id. at 19. 

4 Id. 

5 Id. at 54. 


7 Forty-eight percent of low income and 
64 percent of moderate income households 
that turned to lawyers or some other part 
of the legal system were satisfied. Legal 
Needs and Civil Justice: Major Findings of 
the Comprehensive Legal Needs Study, ABA 
Consortium on Legal Services and the Pub- 
lic, 1994, at 17-19. 

8 Lawyers were rated on honest dealings, 
explanations, attention to client, interest/ 
concern, promptness, and keeping the cli- 
ent informed. Jd. at 20-21. 

® Also known as discrete task representa- 
tion or alternatives to full-time representa- 
tion. See generally Forrest S. Mosten, Un- 
bundling Legal Services, LEGAL Prac. 
(June 1996). 

10 The preamble to the Florida Rules of Pro- 
fessional Conduct describes the lawyer’s vari- 
ous roles as adviser (to provide the client with 
an informed understanding of the client’s le- 
gal rights and obligations and explain their 
practical implications), advocate (to zealously 
assert the client’s position under the rules of 
the adversary system), negotiator (to seek 
advantageous result for the client, consistent 
with requirements of honest dealing), in- 
termediary (to reconcile interests) and evalu- 
ator (to examine a client’s legal affairs). Rules 
Regulating The Florida Bar, Chapter 4, Pre- 
amble. 

4 Additional examples of roles for lawyers 
providing unbundled legal services are dis- 
cussed in Mosten, supra note 9 at 43. 
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2 A sample agreement from Forrest S. 
Mosten, The Complete Guide to Mediation: 
The Cutting Edge Approach to Family Law 
Practice, ABA (1997), can be found on this 
page. 

18 Forrest S. Mosten, Coaching the Pro Se 
Litigant: Unbundling Services of the Fam- 
ily Lawyer, THE CompLeat Lawyer (winter 
1995). 

4 See, e.g., RuLE 4-1.1 of the Rules Regu- 
lating The Florida Bar. 

15 Mosten advocates civil immunity as a 
practical means of resolving the conflict 
between the public policy of protecting cli- 
ents and their rights to pursue malpractice 
claims and the public policy of providing 
legal access through discrete task represen- 
tation. Mosten, supra note 13 at 3-4. 

16 Marc Galanter and Megan Ballard, In- 
novative Designs for Affording Access to Jus- 
tice: Learning from Schemes for Persons of 
Moderate Means, ABA Commission on Ac- 
cess to Justice 2000, 1995. 

17 Id. at 5. 

18 The 18.5 million figure has been esti- 
mated to increase to as high as 85 million 
when including members’ covered spouses 
and dependents and programs referred to 
as “free” plans (members receive free tele- 
phone consultation and additional legal ser- 
vices at a reduced rate) and employee as- 
sistance programs (employers provide 
attorney referrals and telephone consulta- 
tion). Id. at 5-6. 

19 See Leigh P. Perkins, Solo Wins Prepaid 
Contract, Creates Instant Firm, Law. WEEKLY 
USA (May 22, 1995). 

20 National providers include: Caldwell Le- 
gal, USA (800) 222-3035; Hyatt Legal Plans, 
Inc., (216) 694-4355; Legal Services Plan of 
America (300) 323-4620; Midwest Legal 
Services (800) 247-4184; Prudential’s Legal 
Care (800) 535-4137; Pre-Paid Legal Ser- 
vices, Inc. (800) 654-7757; and Lawphone 
(800) 255-3352. 

21 More information on prepaid or group le- 
gal plans can be obtained from the Ameri- 
can Prepaid Legal Services Institute at (312) 
988-5751, or the National Resource Center 
for Consumers of Legal Services at (804) 
693-9330. 

22 Detailed information on the self-service 
center design and implementation can be 
obtained from Noreen L. Sharp, project di- 
rector for Access to Court Services Pro- 
grams, Superior Court ofArizona, Maricopa 
County, 201 W. Jefferson, Central Court 
Bldg., Phoenix, AZ 85003. 

* The GAAP program is designed to 
supplement local legal aid efforts. 

*4 The Legal Aid Self Help Divorce Project 
assists pro se litigants in family court. A 
form package consisting of 51 forms and 
instruction package are available at the 
courthouse for $20. With the purchase, liti- 
gants may attend an open hour question and 
answer session, as well as view any or all of 
the topic specific video taped lectures pre- 
pared for the program. 

* For a bibliography of books, articles, and 
newsletters on the delivery of legal services, 
with a focus on those of moderate incomes, 
contact the A.B.A. Standing Committee on 
Delivery of Legal Services, 541 N. Fairbanks 
Court, Chicago, IL 60611, (312) 988-5758. 
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Model Limited-Scope Engagement 
Attorney Counseling Service Agreement 


This agreement is made between the attorney and client named at the end of this agree- 
ment. 


1. Nature of Agreement. This agreement describes the relationship between the at- 
torney and client. Specifically, this agreement defines: 


a. The general nature of the client’s case; 

b. The responsibilities and control that the client agrees to retain over the case; 

c. The services that the client seeks from the attorney in his or her capacity as attor- 
ney at law; 

d .The limits of the attorney’s responsibilities; 

e. The immunity from civil liability granted to the attorney for services not provided 
by the attorney; 

f. Methods to resolve disputes between attorney and client; 

g. The method the client will use to pay for services rendered by the attorney. 


2. Nature of Case. The client is requesting services from the attorney in the following 
manner: 


3. Client Responsibilities and Control. The client intends to handle his or her own 
case and understands that he or she will remain in control of the case and be responsible 
for all decisions make in the course of this case. The client will: 


a. Cooperate with the attorney or office by complying with all reasonable requests for 
information in connection with the matter for which the client is requesting services; 

b. Keep the attorney or office advised of the client’s concerns and any information 
pertinent to the client’s case; 

c. Provide the attorney with copies of all correspondence to and from the client rel- 
evant to the case: 

d. Keep all documents related to the case in a file for review by the attorney. 


4. Services Sought by Client. The client seeks the following services from the attor- 
ney: 


___a. Legal advice: office visits, telephone calls, fax, mail, electronic mail; 
___b. Advice about the availability of alterative means to resolve the dispute, includ- 
ing mediation and arbitration; 
___c. Evaluation of the client’s self-diagnosis of the case and advice about the client’s 
legal rights; 
___d. Guidance and procedural information for filing or serving documents; 
___e. Review of correspondence and court documents; 
___f. Preparation of documents and/or suggestions concerning documents to be pre- 
pared. 

g. Factual investigation: contact of witnesses, searches of public records, in-depth 
interview of client; 
___h. Legal research and analysis; 
___i. Discovery: interrogatories, dispositions, requests for document production; 

j. Planning for negotiations, including role-playing with the client; 
___k. Planning for court appearances to be made by the client, including role-playing 
with the client; 
___l. Backup and troubleshooting during the trial; 
___m. Referrals to other counsel, experts, or professionals; 
__n. Counseling the client about an appeal; 
___o. Procedural help with an appeal and assistance with substantive legal argumen- 
tation in an appeal; 
___p. Preventative planning and/or legal checkups; 


5. Attorney’s Responsibilities. The attorney shall exercise due professional care and 
observe strict confidentiality in providing the services identified by checkmark in para- 
graph 4 above. In providing those services, the attorney shall not: 

a. Represent, speak for, appear for, or sign papers on the client’s behalf; 

b. Provide services listed in paragraph 4 that are not identified by a checkmark; 
or 

c. Make decisions for the client about any aspect of the case. 


6. Method and Payment for Services. 


a. Hourly Fee. The current hourly fee charged by the attorney for services under 
this agreement is a follows: 


Senior Partner: $ 
Junior Partner: $ 
Associate: $ 


Unless a different fee arrangement is specified in clause b or c of this paragraph, the hourly fee shall be payable at the time of the 
service. 

b. Payment from Retainer. The client has the option of setting up a deposit fund with the attorney. Services are then paid for 
from this retainer account as they occur. If a retainer is established under this clause, the attorney shall mail the client a billing 
statement summarizing the type of services performed, the costs and expenses incurred, and the current balance in the retainer after 
the appropriate deductions have been made. The client may replenish the retainer or continue to draw the fund down as additional 
services are delivered. If the retainer becomes depleted, the client must pay for additional services as provided in clause a or c of this 
paragraph. 

c. Flat Rate Charges. The attorney has the option of agreeing to provide one or more of the services described in paragraph 
4 at a flat rate. Any such agreement shall be set out in writing, dated, signed by both attorney and client, and attached to this 
agreement. 

d. Attorneys’ Fees. Should it be necessary to institute any legal action for the enforcement of this agreement, the prevailing 
party shall be entitled to receive from the other party all court costs and reasonable attorneys’ fees incurred in that action. 


7. Resolving Disputes Between Client and Attorney. 


__a. Notice and Negotiation. If any dispute between client and attorney arises under this agreement, attorney and client agree 
to meet and confer within 10 days of either client or attorney giving written notice that the dispute exists. The purpose of this meeting 
and conference will be to negotiate a solution short of further dispute resolution proceedings. 

___b. Mediation. Ifthe dispute is not resolved through negotiation, the client and attorney shall attempt, within 15 days of failed 
negotiations, to agree on a neutral mediator whose role will be to facilitate further negotiations within 15 days. If the attorney and 
client cannot agree on a neutral mediator, they shall request that the [local or state] bar association select a mediator. The mediation 
shall occur within 15 days after the mediator is selected. The attorney and client shall share the costs of mediation, provided that 
payment of the costs and any attorneys’ fees may also be mediated. 

__c. Arbitration. If mediation fails to produce a full settlement of the dispute satisfactory to both client and attorney, client and 
attorney agree to submit the binding arbitration under the rules of the [Florida] Bar Association. This arbitration must take place 
within 60 days of the failure of mediation. Fees and attorneys’ fees for arbitration and prior mediation may be awarded to the prevail- 
ing party. 


8. Amendments and Additional Services. This written agreement governs the entire relationship between the client and attorney. 
All amendments shall be in writing and attached to this agreement. If the client wishes to obtain additional services from the attorney 
as defined in paragraph 4, a photocopy of paragraph 4 that clearly denotes which extra services are to be provided must be signed and 


dated by both attorney and client and attached to this agreement. Such a photocopy shall qualify as an amendment to this agreement. 


9. Civil Immunity for Counsel. The client hereby waives any right to prosecute a 
claim of professional negligence against the attorney for any service not specifically set 
forth by a checkmark in paragraph 4 of this agreement. The client grants the attorney 
complete immunity from civil liability arising from all aspects of the case not specifically 
undertaken by the attorney. The client acknowledges that many attorneys will not offer 
limited-scope representation because they fear malpractice claims by clients who later 
find or believe that the limited-scope representation was not sufficient to properly pro- 
tect the client. The client acknowledges that retaining an attorney for limited-scope rep- 
resentation is a consumer choice by the client, based on the client’s desire to lower fees 
and maintain client control, as well as a belief that the client can competently handle all 
issues and tasks not specifically undertaken by the attorney. The client agrees to bear the 
full risk of any damage to the client caused by the client handling the matter without 
specifically requested legal services from the attorney. This waiver of malpractice claims 
does not extend to the services the attorney undertakes to render on behalf of the client 
as instructed by the client. The attorney represents that the law firm carries professional 
liability insurance as required by the [Florida] Bar. 


10. Statement of Client’s Understanding. I have carefully read this agreement and 
believe that I understand all of its provisions. I signify my agreement with the following 


statements by initialing each one: 

____ I have accurately described the nature of my case in paragraph 2. 

____ I will remain in control of my case and assume responsibility for my case as de- 
scribed in paragraph 3. 

____ The services that I want the attorney to perform in my case are identified by 
checkmarks in paragraph 4, I take responsibility for all other aspects of my case. 

____ I accept the limitation on the attorney’s responsibilities identified in paragraph 5. I 
understand that if I make mistakes in handling my own case, I have granted the attorney 
immunity from being sued for professional malpractice. This means that I cannot sue 
and/or recover form the attorney, regardless of the damage I might suffer. 

____ I shail pay the attorney for services rendered as described in paragraph 6. 

____ I will resolve any disputes I have with the attorney under this agreement in the 
manner described in paragraph 7. 

____ I understand that any amendments to this agreement must be in writing, as de- 
scribed in paragraph 8. 

____ I acknowledge that the attorney has advised me that I have the right to consult 
another independent attorney to review this agreement and to advise me on my rights as 
a client before I sign this agreement. 


Vernetta L. Walker is the director of 
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School of Law and her B.A. from the 
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The Fork in the Road 
The Bifurcated Purposes 
Legal Education 


s the purpose of legal education 

to teach law students to think 

like lawyers or to do like law- 

yers?’ The intelligentsia and 
the practitioners of law have struggled 
with this question since the demise in 
America of apprenticeship clerking as 
the mode of entry into the practice of 
law. The answer is unsettled because 
the paradigm in which the practice of 
law exists is continually changing as is 
the rate of change. However, Yogi Berra 
advises, “When you come to the fork in 
the road, take it.” He is probably right. 


From Whence We Came 

Today’s lawyers are the educational 
products of the successful transition of 
legal education from the clerkship/ 
mentoring model to the appellate case- 
method model expounded by Dean 
Christopher Columbus Langdell of 
Harvard Law School before the turn of 
the century. The combination of appel- 
late case study to discern principles of 
law with the process of Socratic dia- 
logue is the foundation of teaching the 
student to “think like a lawyer.”* It also 
has the happy result of permitting a 
large student/teacher ratio, thus reduc- 
ing the cost of providing a legal educa- 
tion.* The American Bar Association, 
founded in 1878, passed a resolution in 
1881 recommending attendance at law 
school for three years and urged states 
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to give credit toward required appren- 
ticeship for time spent in law school.‘ 
In 1921, the ABA approved the report 
of its special committee on legal educa- 
tion which reported that “only in law 
school could an adequate legal educa- 
tion be obtained.” 

While the Langdellian method and 
the efforts of the practicing bar are due 
major credit for the success in moving 
legal education into academe, the presi- 
dent of Florida State University, Tal- 
bot (“Sandy”) D’Alemberte (former 
president of the ABA and former dean 
of the FSU Law School) opines that the 
typewriter eliminated the need for law 
clerks and hence, the legal clerkship 
training system.® Since law school edu- 
cation filled an emerging educational 
vacuum, law schools may be an unin- 
tended consequence of the invention of 
the typewriter. 

The transfer of legal education to law 
schools solidified the premise that the 
practice of law requires a special body 
of learning and skills. A trade also has 
a body of learning and skills but lacks 
the code of values that is a distinguish- 
ing mark of a profession. The aspira- 
tions of lawyers that the practice of law 
should be recognized as a profession 
required that its practitioners adopt 
and be governed by a code of values. 
Thus, the ABA established the first 
national code of conduct for lawyers in 


1908 by adopting 32 Canons of Profes- 
sional Ethics. These canons have since 
evolved to reflect the changing role of 
lawyers in society and the acknowl- 
edged responsibilities of lawyers within 
that society. The identity of the legal 
practitioner as professional is now 
stated in the opening of the Preamble 
to the Model Rules of Professional Con- 
duct: “A lawyer is a representative of 
clients, an officer of the legal system 
and a public citizen having special re- 
sponsibility for the quality of justice.”’ 
The challenge of that simple sentence 
is as relevant today as in the past. 


The Shape of Law Practice 
During the time that the code of val- 
ues evolved, the practice of law itself 
changed. The traditional American law- 
yer was an independent practitioner, a 
generalist performing whatever legal 
services a private client required. As 
late as 1947, the U.S. Department of 
Commerce estimated that 74 percent of 
lawyers were sole practitioners.’ Only 
since 1970 has private practice grown 
from smaller into larger practice units. 
Such units differ by type of clients as 
well as by size; smaller practice units 
service predominately individuals with 
large firms working predominately for 
business clients.° In that context, note 
that a “large” firm today is understood 
to have more attorneys than was true 
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even a few years ago.’° 

In recent years, new providers of le- 
gal services to clients of modest means 
have emerged, as have new ways of 
delivering and financing such services. 
Legal aid to the poor continues to be 
funded publicly and privately. The num- 
ber of public defenders employed by 
government also has increased greatly. 
F:S. Ch.642 authorizes legal service cor- 
porations to offer prepaid legal services 
to members of groups. The voluntary 
pro bono program of The Florida Bar is 
itself a response to the legal needs of 
the poor. 

The matrix of services offered by law- 
yers has also changed. The difficulty of 
keeping abreast of the complexities of 
laws and the proliferation of regulatory 
rulemaking have made the generalist 
lawyer almost an image of the past. 
Today’s lawyer is primarily a specialist 
in a limited number of legal fields. In re- 
sponse to the realities of practice, theABA 
Standing Committee on Specialization 
has promulgated model standards for 
specialization in 24 specialities; a huge 
growth in number when compared with 
three traditionally sanctioned specialities 
of patents, trademarks, and admiralty." 
Florida for some years had a two-tier sys- 
tem of specialization—certification and 
designation. Currently, The Florida Bar 
recognizes 14 areas of practice in which 
attorneys can be certified as having spe- 
cial knowledge, skills, and proficiency. 
The designation program which permit- 
ted attorneys to designate the areas in 
which they practiced was terminated on 
June 30, 1996, in order to eliminate the 
confusion that the two-tier system cre- 
ated for the general public. 

Computer-based technology has am- 
plified the impact of societal forces of 
change on the practice of law. With da- 
tabase access by CD-ROM and Internet 
to case law, research materials, and 
forms, smaller practice units can com- 
pete with the larger units in particular 
practice specialities. Thus was born the 
“legal boutique” firm which specifically 
defines both its clientele and its areas 
of practice.” 

Despite the impact of these changes 
on the practice of law, the standards of 
professionalism continue to demand 
that lawyers practice competently and 
ethically. Legal education and training 
must be adequate to the demands 
placed upon lawyers and must be de- 
livered in a cost effective and easily 
accessible way. Unfortunately, the re- 


Legal education and 
training must be 
adequate to the 
demands placed 
upon lawyers 
and must be 
delivered in a cost- 
effective, easily 
accessible way 


lationship between legal educators and 
the practicing bar, those most directly 
responsible for delivery of education 
and training, often rises to the level of 
antipathy.'* In October 1992, Circuit 
Judge Harry R. Edwards, a former law 
professor, wrote about “the growing dis- 
junction between legal education and 
the legal profession” and stated: 

I fear that our law schools and law firms 
are moving in opposing directions. The 
school should be training ethical practitio- 
ners and producing scholarship that judges, 
legislators, and practitioners can use. The 
firms should be ensuring that associates and 
partners practice law in an ethical manner. 
But many law schools. . .have abandoned 
their proper place by emphasizing abstract 
theory at the expense of practical scholar- 
ship and pedagogy. Many law firms have 
also abandoned their place, by pursuing 
profit above all else. While the schools are 
moving toward pure theory, the firms are 
moving toward pure commerce, and the 
middle ground—ethical practice—has been 
deserted by both." 


Call to Arms: 
The MacCrate Report 

In 1987, Justice Rosalie Wahl, then 
chair of the ABA Section of Legal Edu- 
cation and Admissions to the Bar, 
asked, “What skills, what attitudes, 
what character traits, and what quali- 
ties of mind are required of lawyers in 
a time of great change in the legal pro- 
fession to sustain and preserve the pro- 
fession as a respected, client-serving, 
problem-solving, public calling?”® In 
1989, the section created the Task Force 
on Law Schools and the Profession: 
Narrowing the Gap to answer Justice’s 
Wahl’s questions. The task force, 
chaired by Robert MacCrate, retired 
senior partner of Sullivan & Cromwell 
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in New York City and former president 
of the ABA, submitted its report in 
1992, Legal Education and Professional 
Development—An Educational Con- 
tinuum (MacCrate Report). 

The task force felt strongly that pro- 
fessional competency requires lifelong 
study and, therefore, took as its charge 
to formulate ways to narrow the gap 
between law school and the profession. 
It concluded that law schools, practic- 
ing lawyers, and bar associations were 
obligated to work together to ensure the 
availability and adequacy of legal edu- 
cation on an educational continuum. 
Formal legal education is the begin- 
ning; after law school comes the tran- 
sition to legal practitioner and the ne- 
cessity of continuing professional 
development thereafter. 

The task force began by examining 
not only the history of legal education, 
but also the forces of change that have 
shaped the legal profession in this cen- 
tury and the accelerating impact of such 
forces on the practice of the law. The 
MacCrate Report opens with an over- 
view of the history of training for the 
practice of law, moves on to describe the 
development of diverse practice set- 
tings, and details the organization and 
regulation of the profession. 

The task force then crisply stated its 
vision of the skills and values new law- 
yers should seek to acquire. The report 
first identified the ideals of the legal 
professional as four fundamental val- 
ues and linked each one to a corre- 
sponding responsibility, summarized by 
MacCrate as follows: 


1. The value of providing competent repre- 
sentation—the responsibility to clients; 


2. The value of striving to promote justice, 
fairness, and morality—the public respon- 
sibility to the justice system; 


3. The value of maintaining and striving to 
improve the profession—the responsibility 
to the legal profession; and 


4. The value of professional self-develop- 
ment—the responsibility to one’s self.'® 


This statement of values with the 
corollary responsibilities of the lawyer 
was well received by the practicing bar 
as well as by the legal academic com- 
munity. Positive values, like mother- 
hood and apple pie, have no opponents. 

But it was the Statement of Skills 
and Values which created controversy. 
The statement sought to answer the 
question: What are the skills that law- 


yers need to competently practice their 
profession? Based on reviews of vari- 
ous studies and analyses of how prac- 
ticing lawyers allocated their time, the 
task force identified 10 generic skills 
as being fundamental to competent per- 
formance by a lawyer today: 

1) Problem Solving 

2) Legal Analysis and Reasoning 

3) Legal Research 

4) Litigation 

5) Oral and Written Communication 

6) Counseling 

7) Negotiation 

8) Understanding of the Procedures 
of Litigation 

9) Organization and Management of 
Work, and 

10) Recognizing and Resolving Ethi- 
cal Dilemmas."’ 

The statement of each skill included 
an analysis of the skills’ components 
followed by a commentary providing 
background on each skill. However, the 
task force was unwilling for the report 
to be simply an abstract outline of per- 
ceived value and skill needs, so it con- 
cluded its report with recommenda- 
tions. 

Because the MacCrate Report “rep- 
resents the most comprehensive effort 
to date to bridge the perceived gap be- 
tween law schools and the bar,” no sig- 
nificant discussion of the issues regard- 
ing legal education and its counterpart, 
professional development, has occurred 
without reference to the MacCrate Re- 
port in the five years since its publica- 
tion.!® 

The enumeration of 10 fundamental 
skills, seven of which are practice 
based, was a call to legal educators to 
agree or disagree with the statement 
of skills, to revisit the degree to which 
the teaching of practice skills is a sig- 
nificant objective of legal education, 
and to assess the extent to which such 
an objective, if acknowledged, is being 
achieved by the current programs of 
legal education. While the report is 
“heuristic, a welcome invitation to self- 
assessment,” some of its recommenda- 
tions were criticized because they “are 
prescriptive in tone and create an im- 
plied canon accreditation.”® Therein is 
the challenge and the perceived threat 
of the MacCrate Report. 

The ABA has encouraged this assess- 
ment process. Acting on a task force 
recommendation, the House of Del- 
egates inAugust 1993 adopted a change 
in the accreditation Standard 301(a) 


T. ROWE PRICE INTERNATIONAL STOCK FUND: 


UNIQUELY HONORED AMONG 
INTERNATIONAL FUNDS 


T. Rowe Price International Stock Fund. [f you're seck- 
ing to diversify your portfolio with international investments, 
consider the only international fund to be elected to the 
Forbes Honor Roll for seven consecutive years. The fund’s 
performance from 3/31/84 to 6/30/96 was considered; 18 
honorees were selected: 


Our International Stock Fund— 
one of the oldest and largest inter- 
national no-load mutual funds— 
follows a prudent strategy of 
investing in the stocks of established companies outside the 
US. It has proven itself over a period of up and down markets, 
in times of both a weak and a strong U.S. dollar. In fact, 
Morningstar awarded the fund a four-star (****) rating for 
its overall risk-adjusted performance. It was rated among 416; 
191; and 60 international equity funds for the 3-, 5-, and 10- 
year periods ended 2/28/97, respectively.** 


Benefit from our expertise. At T. Rowe Price, we've been 
helping people invest overseas since 1979, when we joined 
forces with Robert Fleming Holdings, Ltd., one of the world’s 
oldest and most successful international advisers, to form 
Rowe Price-Fleming. Today, Rowe Price-Fleming serves as 
investment adviser to our family of international funds and 
manages over $29 billion in foreign stock and bond assets. In 
fact, we are the largest manager of international no-load 
mutual fund assets.* 


Of course, international investing has special risks, including 
currency fluctuation. As with any stock fund, there will be 
price fluctuation. $2,500 minimum investment ($1,000 for 
IRAs). No sales charges. 


Call 24 hours for a free information kit 
including a prospectus 


1-800-401-4963 


http://www.troweprice.com 


Invest With Confidence 


T:RowePrice 


*As cited in Forbes magazine (Mutual Funds issue) dated 8/26/96. The honorees are chosen annually; candidates must 
be open to new investors and have had the same management for at least five years. Sector funds are excluded. 
**Morningstar proprietary ratings reflect historical risk-adjusted performance through 2/28/97. These ratings may 
change monthly and are calculated from the fund's 3-, 5-, and 10-year average annual returns in excess of 90-day Treasury 
bill returns with appropriate fee adjustments and a risk factor that reflects fund performance below 90-day Treasury bill 
returns. The 1-year rating is calculated using the same methodology but is not a component of the overall rating. The fund 
received 3, 3, and 4 stars for the 3-, 5-, and 10-year periods, respectively. For the 1-year period, the fund received 3 stars 
and was rated among 880 international equity funds. Ten percent of the funds in an investment category receive 5 stars, 
the next 22.5% receive 4, and the next 35% receive 3. +Strategic Insight Simfund. Read the prospectus carefully before 
investing. T. Rowe Price Investment Services, Inc., Distributor. ISFO35532 


Forbes 
Honor Roll Selection 
7 Years Running 
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A 
HotDocs 
HotDocs is a document assembly program that speeds up the singular language, and specific clauses based on simple ques- 
process of revising and updating boilerplate forms for new tions about the client or matter. For years, legal publishers 
clients. HotDocs works with your forms and clauses, orga- like Matthew Bender and West Group have used Capsoft’s 
nizing them into powerful libraries that allow you to locate document assembly technology to create commercial elec- 


and manipulate language fast. HotDocs also . tronic form products because of its ease-of-use and 
handles a variety of tasks, such as inserting € APSOFT powerful features. Now, you can have the same 
case numbers, names, dates, pronouns, plura/ ¢ ye. 0pm functionality with HotDocs. 


©1997 Capsoft Development Corporation, 2222 South: 950 East Provo, UT 84606. All rights reserved. Capsoft and HotDocs are registered trademarks of Capsoft Development Corporation within the U.S. and other countries. 
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Empowering Your Computer 


Stressing Technology (The Florida Bar Website: http://www.FLABAR.org) 


997 Annual ing 


The Florida Bar 


Walt Dishey World Dolphin Hotel 
Orlando, Florice 


Special thanks to Barnett Bank and the Young Lawyers Division 
for sponsoring the Friday Final Fling with The Pink Flamingos 


Ga 

\ 

34 ais 

ue 

% 

June 

: 


Your 1997 Annua! Meeting will feature both education and entertainment unde 
the theme “Windows to the World.” We will be fecusing many of the seminars on the 
global nature of the practice of law as it impacis us today and in the years to follow, as 
well as have a specific, continuing emphasis on technology within our profession, Amey. 
component will be a seminar designed to serve the lawyers who seek to. bevonie prote 
cient with computers, available software. and access to the Internet; The availability of 
that seminar wil! quadruple the “Computers for Newbies” seminar that was oe 
tially over subscribed last year, - 

The 1997 Annual Meeting will be at the eclectic Deiphin Hotel en Walt Sine 
World property. Our location will offer ease of access to family activities at Walt Disney” 
World and area attractions, and will provide an optimum location to renew old friend- . 

ships while being educated and entertained. 
As usual, there will be top speakers for many seminars, The Judicial Lamecheon will highlight the 
State of the Judiciary by Chief Justice Kogan of the Flerida Supreme Court, and the entertainment will be 
- provided by the Capitol Steps, the internationally renowned comedy group from Washington, D.C, : 
A Disney character family breakfast will occur on Friday morning, and on Thursday evening we have - 


arranged for a special late afternoon admission and luau at Sea World for registrants and their families, 


_ Friday evening will feature the nation’s hottest, interactive, convention band, ‘Fhe Pink Flamingos, who 
will play all of your favorite rock-n-roll numbers. Also available that evening will be guitarist Don Watson, 
Vaii, Colorado, returning by popular demand. 
Your “Windows te the World” meeting will also include the usual 5k mim, tennis tournament and. golf 2 
outing on Disney's Signature Course on Friday afternoon. 
This meeting is being designed to be full of fun, fine food, fellowship, Florida gla and their fami: 


lies. See you there! 


sponsored by pos EM A Ry 


Bruce B. Blackwell 
Chair, 1997 Annual Meeting Committee 


Orlando, 


Ft 
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_ Shake, shake, shake on over to the most festive dinner show in Cen- 


tral Florida. This exotic extravaganza features a lavish multi-course 
_ feast of island-inspired delectables and a South Seas musical revue; 


complete with authentic Polynesian dancers. 


A special 3:00 p.m. entry ticket is available for those who are attend- 


_ ing the Luau and wish te have additional time in the park to enjoy 
_ of Sea World’s new shows and exhibits. The additional cost is $20. 


Luau seating begins at 6:15 p.m. Transportation to the Luau bevin 


_ at 5:30 p.m. and wiil leave from the Hotel Convention Center entrance. 
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Welcome “Windows the World’ 


You’re Invited 


You are about to have what I have learned is the opportunity of a lifetime. One of 
the greatest pleasures of being Florida Bar President this year has been getting to 
know, to work with, and to learn from lawyers who practice in Florida. I have met men 
and women who are seriously concerned about maintaining extremely high standards 
of legal service in Florida and about making such legal advocacy available to citizens 
regardless of their ability to pay. I have sat down with lawyers for whom I have devel- 
oped the highest regard, and listened to them tell me how crucial it is that our profes- 
sion demand and maintain the highest standards of professionalism—from ourselves 
and from each other. The point of telling you how important these contacts have been to me is this: At this 
year’s Florida Bar convention, you will have the same wonderful chance I have had—the chance to meet 


with, learn from and get to know some of the greatest professionals around—the lawyers who practice in 
Florida. 


The atmosphere will be congenial and, I hope, informal. There will be fun for you as lawyers and for 
your families. Some of the nation’s most respected legal scholars, aggressive advocates, technical experts 
and quality-of-life counselors will be here to educate and inspire you. The entertainment this year will 
bring you stage presence, wit, and music famous around the country. But don’t miss the most important 
opportunity of all: the unique and valuable chance to exchange ideas with fellow professionals and take 
away the encouragement and stimulation of knowing that we, as Florida lawyers, practice with some of the 
best of the best. Another way to express this idea is: One of the most important resources at this conven- 
tion is you. Be sure to appropriate the enrichment these events guarantee, because you are all here as 
resources for each other. I am looking forward with great anticipation to enjoying this convention with you. 


John W. Frost, II 
President 
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Last Year’s Hit, Updated and Expanded! 
Windows to the World °97: Empowering Your Computer 


presented and sponsored by 
the Annual Meeting Committee, Young Lawyers Division, Productivity Point International, 
Law Office Management Assistance Service, Practice Management and Development Section, 
and Committee on Technology 


Thursday, 8:30 a.m. - 4:00 p.m. 
Friday, 8:30 a.m. - 4:00 p.m. MATION 
Saturday, 8:30 a.m. - 11:30 a.m. : j 
The Point Is Time. 


Whether you have never used the Internet, are new to the Internet, or are an experienced “surfer,” this program is for 


% you. In the wake of the highly successful “Lawyer’s Introduction to the Internet” held at the 96 Annual Meeting, this 
_ program has been expanded to meet the overwhelming demand and updated to address the many technological devel- 


_ opments affecting the legal profession today. Learn how to make the Internet work for your practice. Don’t be left 
behind! 


5 Afraid of being left behind on the information superhighway? Want to put your computer to better use? Wonder what : 
_ technology holds in store for the future? 


E Learn how to...Connect...Research...Communicate...Market and much more...ONLINE 


_ In addition to attending one of the three presentations, all registrants will receive one hour of guided hands-on train- 
_ ing-online! Space is limited - register early. 


_ Thursday and Friday schedules: Saturday schedule: 

8:30 a.m. - 9:30 a.m. 8:30 a.m. - 9:30 a.m. 

_ Lecture Presentation—“Surfin’ the ‘Net” Lecture Presentation—“Surfin’ the Net” 
_ 9:30 a.m. - 4:00 p.m. 9:30 a.m. - 11:30 a.m. 

_ One hour hands-on training sessions One hour hands-on training sessions 


} Training Session time will be assigned at Seminar registration door. 
3 Each day's seminar limited to 75 people. Maximum CLER Hours: 2.5 hours General. 


Another offering of the popular “Computers for Newbies” 


Thursday, 4:00 p.m. - 5:00 p.m. Friday, 4:00 p.m. - 5:00 p.m. 
Saturday, 11:30 a.m. - 12:30 p.m. 


i An Introduction to Windows: Learning the Basics 
2 presented and sponsored by the Annual Meeting Committee, Young Lawyers Division, Productivity Point Interna- _ 
_ tional, Law Office Management Assistance Service, and Practice Management and Development Section : 


Learn to swim before you surf! 


Want to get more out of Windows? Just installed Windows? Have Windows, but don’t know how to use it? Still contem- _ 
plating the move from DOS? ; 
Watch and learn. Learn hands on! A one-on-one, non-intimidating hour of training. 


Go at your own pace...get all the answers to all of your questions. Learn how to use Windows and ways to tap the power _ 
of Windows. 


Can’t type? No problem! Never used a mouse? Learn how! 
Each session limited to 15 people. Maximum CLER hours: 1.0 hours General. 
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Kid's Docket 


WORK 


407/827-5444 


KinderCare, the nation’s largest child care provider, has 
experienced and trained caregivers that will come di- 
rectly to your hotel room to care for your children. 
Kindercare can arrange to accompany you to area at- 
tractions, provide nanny service and care for the eld- 
erly and special needs of guests. 


In Room Sitting Service: *Reservations can be made 
between 7:00 a.m. - 9:00 p.m., 7 days a week. With 24 
hours notice, KinderCare will guarantee a caregiver. 
*Rates for in-room service: 


1-3 children 
4 or more 


$11 per hour 
Please call 


*No extra charge for combined families. 


DISNEY 


CAMP DISNEY at the Disney Institute offers children 
(ages 7-15) a whole new way to enjoy a visit to the Walt 
Disney World Resort. A host of interactive, facilitated 
adventures offers participants the chance to explore art, 
entertainment, wildlife environments, or international cul- 
tures—Disney style! All new programs offer 11-to-15-year- 
olds the opportunity to try their hands at rock climbing, 
cartooning, or being on the radio! Call 407/939-8687 to 
register for these exciting half- or full-day programs. 


K(D’S NIGHT OUT 


Friday, 8:00 p.m. to 12:00 midnight 
ages 4-11 
sponsored by 


lawyers fitle 
]nsurance (rporation 
A GREAT evening - kid style... 
An entire evening packed full of BIG fun and 
games...take a turn on the Moonwalk, have your face 
painted, do arts and crafts, your choice of games to play 
and end it with a snack and a favorite Disney movie. 
Sign up on the registration form. 


~ You Can Win on the “Web”! 


And the winner is.... 


In keeping with this year’s theme, the 1997 Annual Meeting 
Exhibitors invite you to help the mouse “navigate the web”! 
You will receive a game card at the Bar’s registration desk. 
Take this game card to each of our exhibitors and get the 
appropriate number stamp. When your card is completed, 
place it in the tumbler in the exhibit hall to be eligible for one 
of our fantastic prizes! You can win on the “Web”! 


Silent Auction 


“Going, Going and Gone” to the highest bidders— wonderful 
hotel packages at a fraction of their cost. 


Bidding is open to all meeting registrants. A portion of the 
bids close each day. Auction opens Wednesday at 2:00 p.m. 
and closes out Friday at 5:00 p.m. 


Message Return Center 


sponsored by 


INTERMEDIA 


No Assembly Required Telecommunications 
Stop by and return your messages free within 
the State of Florida. 
Message/Message Return Center Hours: 
Wednesday, 2:00 p.m. - 5:00 p.m. 
Thursday, 8:00 a.m. - 5:00 p.m. 
Friday, 8:00 a.m. - 5:00 p.m. 


: 
> 
| 
Message Center 
: 
at 407/934-4000 and ask for The Florida | 
Message Center. For hours other than 
_ listed, the hotel operator can take messages _ 


Luncheons 


Thursday 


Judicial Luncheon 
Thursday 12:30 p.m. - 2:00 p.m. 


featuring 
Chief Justice Gerald Kogan 


Chief Justice Kogan will keynote 
the Judicial Luncheon with his 
State of the Judiciary. Judges are 
our guests for the luncheon, thanks 
to the many law firms sponsors. 


also featuring 

The Capitol Steps 
Nationally Acclaimed 
Political Satire Troupe 


The Capitol Steps, the only group in America that at- 
tempts to be funnier than Congress, is a troupe of cur- 
rent and former Congressional staffers who poke fun 
at personalities on Capitol Hill, the Oval Office, and 
just about anything in the headlines. Nothing escapes 
their witty song parodies, costumed skits, and stand- 
up potshots. And, they've performed for many of the 
targets of their satire, including four presidents. Since 
their start in 1981, the Steps have recorded sixteen al- 
bums, their latest being Return to Center. They have 
frequently been featured on national television and 
radio shows, including National Public Radio, PBS, and 
CNN’s Inside Politics. 


Public Interest Law Section 


Luncheon 
Thursday, 12:30 p.m. - 2:00 p.m. 


with Richard R. Nedelkoff 


featuring 
1997 Family and Youth Legislation and Florida Net- 
work Services 


Mr. Nedelkoff possesses over 17 years’ experience in 
youth and family services. His experience includes work 
in the areas of foster care, child protective services, ju- 
venile detention, family mediation, prevention/diver- 
sion and most recently as District Juvenile Justice Man- 
ager for the Department of Juvenile Justice in District 
2 responsible for directing the planning and operations 
of all juvenile justice services in a 14-county region in 
Northern Florida. 


Also on Thursday 


Business Law Section Luncheon 


Look for more information in future issues 
of the Bar News 


Breakfast with Mickey Mouse 
and Friends 


Friday, 7:30 a.m. - 8:30 a.m. 
sponsored by 


Here’s your chance to visit with Mickey Mouse and some of his closest friends. He wants to surprise you, 
so he’s not telling who they are! This is definitely a PHOTO OPPORTUNITY—so don’t forget your cam- 
era so that you can capture one of the best times at the meeting. 

A great and unforgettable way to start the day. 
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Criminal Law Section 
Selig Goldin Memorial Luncheon 
Friday, 12:30 p.m. - 2:00 p.m. 


The annual Selig Goldin Award for extraordinary con- 
tributions to criminal justice in the State of Florida will 
be presented to the Honorable Stanley R. Morris. 


International Law Section Awards 


Luncheon 
Friday, 12:30 p.m. - 2:00 p.m. 


Speaker: Dr. Susan Waltz, International President of 
Amnesty International - Miami, FL (invited) 


Practice Management & 
Development Section Luncheon 
Friday, 12:30 p.m. - 2:00 p.m. 


“Connectivity: The Florida Bar and the Near Future of 
Your Legal Practice” with Andrew Z. Adkins III 


Mr. Adkins is President of Consulting Group, an inde- 
pendent technology consulting firm specializing in law 
office automation and publisher of The Internet Law- 
yer, a monthly newsletter focusing on the use of the 
Internet by the legal profession. 


Also on Friday 


Eminent Domain Committee Luncheon 
Quality of Life-Stress Management 
Committee Luncheon 
50-Year Members & 

Young Lawyers Division Luncheon 


Look for more information in future issues 
of the Bar News 


Vitality Break Massage 


sponsored by the Quality of Life/Stress 
Management Committee 
Thursday and Friday 
9:30 a.m. - 5:00 p.m. 
Take a few minutes between meetings to enjoy a 
free neck, shoulder, and back massage provided by 
licensed therapists. Our thanks to the Florida State 
Massage Association, Inc. 


Trial Lawyers Section 
Chester Bedell Memorial 


Luncheon and Annual Meeting 
Friday, 12:30 p.m. - 2:00 p.m. 


featuring Warren B. Lightfoot, 
President, Alabama State Bar 


Warren B. Lightfoot is a graduate of The Citadel, 
Charleston, S.C. 1956-58. He received his B.A., from 
the University of Alabama 1960; and LL.B., from the 
University of Alabama Law School 1964. He is a part- 
ner in the firm of Lightfoot, Franklin & White. He is a 
Fellow at the American College of Trial Lawyers (Mem- 
ber, Board of Regents 1996-present); Birmingham Bar 
Association (President 1990-91, Executive Committee 
1970-72, and President, Young Lawyers Section 1969); 
Alabama State Bar (President 1996-97, Bar Commis- 
sioner 1979-85, and Commission on Mandatory Con- 
tinuing Legal Education 1981-85); and an Advocate at 
the American Board of Trial Advocates. He was the 
President of Birmingham Bar Foundation 1994, is a 
member of the Board of Directors of the University of 
Alabama Law School Foundation 1994-present; and a 
member of the International Association of Defense 
Counsel. Mr. Lightfoot is the President of the Alabama 
Bar and a Regent of the American College of Trial Law- 
yers. 


co-sponsored by 


RUDEN 

Mc GLOSKY 
SMITH 
SCHUSTER & 
RUSSELL, PA. 
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Thursday, 5:30 - 6:30 p.m. - Exhibit Hall B 


A great time to visit with friends. 
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Golf Tournament 


sponsored for the nineteenth consecutive year by 


@hmpire 


Tee Time 


Friday, 2:30 p.m. 


Location: Disney’s Magnolia Golf Course 


Buses leave from convention center entrance 
at 1:45 p.m. 


When it comes to golf, no experience is quite like 
the Walt Disney World Resort. Disney’s Joe Lee- 
designed Magnolia Golf Course, aptly named for 
its over 1,500 Magnolia trees, plays to 6,642 yards 
from the middle tees and provides the setting for 
the Walt Disney World/Oldsmobile Golf Classic. 
In true PGATour style, this beautifully manicured 
course has all the earmarks of a golfer’s paradise: 


elevated tees and greens, rolling terrain and a very 
special hazard on the sixth hole in the shape of 
Mickey Mouse. 


SHOTGUN START 


18 Hole - Team Scramble 


Entry fee includes greens fee, shared golf cart, re- 
freshments and prizes. Please list club handicap 
or average score for 18 holes on registration form. 
Don’t miss this opportunity to play one of Disney’s 
signature courses. Transportation will be provided 
to the golf course. We'll ask you later if you want 
to be paired with a particular player. Buses leave 
hotel convention center entrance at 1:45 p.m. Sign 
up today! 


I? Nineteenth Annual 
*= Legal Runaround 


Thursday, 7:30 a.m. 
sponsored by 


Chicago Title 
Company 


Begin Thursday with one of the most popular 
events of the meeting - a 3.1 “fun run.” 


This promises to be one of the best runs yet! Ad- 
mire the waterways and well-landscaped walk- 
ways surrounding the Dolphin as you start the 
day off right. This is a fun time for the entire 
family! Tee-shirts, prizes and trophies—join the 
fun!! Sign up today!! 


Open Tennis 2 
Tournament 


Saturday, 8:00 a.m. 
sponsored by 


CRARY*BUCHANAN 


CRARY. BUCHANAN. BOWDISH. BOVIE. LORD, ROBY & EVANS 
Attorneys at Law 


Join us for our Open Tennis Tournament that fea- 
tures changing partner doubles format with play- 
offs between the top scorers at the end of the round 
robin matches. 


Trophies will be awarded to first and second place 
winners, plus drawings for other prizes. 


Sign up today and remember to list your level of 
play on the registration form. 
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WALT DISNEY WORLD DOLPHIN ¢ 407/934-4000 


Return form directly to: 
Reservations Department *1500 EPCOT Resorts Boulevard* Lake Buena Vista, FL 32830 


The Florida Bar’s 47th Annual Meeting * June 25-28, 1997 


Convention Room Rates and Category: 
Single: $149 Double: $149 
For Suite Information contact Kathy Migliore at the Dolphin 
Hotel on or after May 1. 
Convention rates apply (2) days prior and (2) days after 
convention dates based on room and rate availability. 


Arrival Date: 


Arrival time at the hotel will be 


(Check-in time 3:00 p.m.] 
Departure Date: 


(Check-out time 11:00 a.m.] 
Accommodation Information: 


Number of rooms required 
Number of people in room 


I request a room with UTwo (2) beds OOne (1) king bed. 
I prefer a Osmoking Onon-smoking room. 


Name: 


Organization/Firm: Telephone:( 


Address: 


City: 


Sharing Room with: 


All guest rooms have one king size bed or two double beds. Extra 
person charge, $15.00 per night. Children 17 and under may stay 
for free in their parents room using existing bedding. Note: Every 
effort will be made to confirm room type desired. 


of Tallahassee, Inc. 


ADVANCED DEPOSIT/EXPRESS 
CHECK-IN 


All reservations at the Walt Disney World Dolphin require 
one night’s deposit by check or credit card (including 6% 
sales tax plus 5% resort tax). 


(A) enclosed a check or money order for $ 
(B) enclosed credit card information authorizing my 
reservation to be charged in the amount of $ 


Check credit card used: American Express 
Diners Club Carte Blanche ___ Mastercard 
Visa Enroute Discover JCB 


Credit Card Number 
Exp. Date: 
Print name as it appears on card 


Signature: 


If you are using a credit card to make your deposit, you may also 
take advantage of the Walt Disney World Dolphin’s EXPRESS 
CHECK-IN services. Simply initial below and you will be checked in 
automatically on the arrival date you have selected. This will allow 
you to bypass guest registration and go directly to your room. Since 
all reservations require one night’s deposit, your credit card will be 
billed in advance for the first night, and once again upon check-out 
for the remaining balance of your bill. 


QO Yes, I would like to take advantage of EXPRESS CHECK-IN. 
___ The WALT DISNEY WORLD DOLPHIN is authorized to bill all 
charges incurred during my stay to the above credit card. 


Failure to cancel your reservation 5 days prior to arrival 
will result in forfeit of deposit. 
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flotel Reservations Mate? Vation.. 
COLPHIN 
T m y 
10:00 a.m.-12:00 pm. 


Wednesday 


The Litigator’s Mediation 
Tool Box: How to be More 
Effective in Mediation 


presented by the Trial Lawyers Section— 
ADR Committee 
Wednesday, 9:00 a.m. - 12:00 p.m. 


Mediation has become the norm in most civil cases and a 
large percentage of cases are settling before trial at the me- 
diation conference. Yet while there are many seminars on 
trial tactics and strategy, there are very few which address 
how lawyers can make mediation more successful for their 
clients. This seminar brings together some of the top media- 
tors and attorneys from Florida to share their strategies for 
achieving successful mediation results. The program is de- 
signed for both the younger lawyers now beginning to handle 
mediation and the more experienced practitioners who will 
— from new ideas on how to achieve success without 
trial. 


CLE pending at press time 


Adoptions 1997: New Laws and 
Old Pitfalls—Practical Advice for 
Achieving Finality 
presented by the Public Interest Law Section 
Wednesday, 2:00 p.m. - 5:00 p.m. 


Adoption, today, is a specialized and complicated area of law. 
Further, it is anticipated that the 1997 Legislature will be 
successful in passing substantial changes to Chapter 63 of 
the Florida Statutes on Adoptions. The focus of this seminar 
will be a detailed analysis of any legislative changes and prac- 
tical advice for avoiding ethical, legal and factual pitfalls 
which stand in the way of achieving finality in adoptions. 
Each speaker is assigned to address these issues as they af- 
fect each party of an adoption. 


CLE pending at press time 


Cost and Conscience: Refusing, 
Withdrawing, Withholding, and 
Denying Medical Care 
presented by the Health Law Section 
Thursday, 8:30 a.m. - 12:00 p.m. 


8:30 a.m. - 8:45 a.m. 
Opening Remarks 
¢ Stephen H. Siegel, Adorno & Zeder, Miami 


8:45 a.m. - 9:30 a.m. 
The Patient’s Choice: Advanced Directives and Living Wills 
¢ Marlene Pinsky, Jackson Memorial Hospital, Miami 


9:30 a.m. - 9:45 a.m. 
Break 


9:45 a.m. - 10:30 a.m. 

Provider and Payor Perspectives 

¢ Jody Laurence, Broad & Cassel, Boca Raton 

¢ Gerald M. Cohen, Vice President & General Counsel, 
HIP Help Plan of Florida, Hollywood 


10:45 a.m. - 11:30 a.m. 

Ethical Issues Involved in Decisions to Withdraw, Withhold 
or Deny Medical Care 

TBA 


11:30 a.m. - 12:00 p.m. 

Hypothetical and Panel Discussion 

In addition to discussing the current state of the law, speakers 
will address practical issues that arise in counseling patients, 
family members, health care providers, and payers regarding 
when it is appropriate to withdraw, withhold or deny medical 
care. The presentation will address these issues in the context 
of decisions to provide both life sustaining and non-life sus- 
taining medical care. As part of the panel discussion the speak- 
ers will be asked to address hypothetical fact patterns. Audi- 
ence participation will be encouraged. As an advanced level pro- 
gram, the audience is assumed to be familiar with these topics. 


Maximum 3.5 CLER hours 
3.5 General 
1.0 Ethics 
Maximum 3.5 Certification 
2.5 Appellate Practice 
3.5 Health Law 
1.0 Wills, Trusts, & Estates 


Florida Law Update 


presented by the General Practice Section 
Thursday, 8:30 a.m. - 5:00 p.m. 
The Florida Law Update will include a review of changes in 


family law, criminal law, estate planning, elder law and real 
estate. 


CLE pending at press time 


Each person registering for the Annual Meeting will 
_ receive a key in the registration confirmation packet. _ 
_ Bring this key with you and see if it’s your lucky day. | 
_ Chest and treasure will be located in the exhibit hall. 


@ 


Conveyancing in the 90’s 
VII Seminar 
Sponsored and presented by 


Thursday, 8:30 a.m. - 3:40 p.m. 


8:30 a.m. - 8:35 a.m. 
Opening Remarks 


8:35 a.m. - 9:25 a.m. 

Title Insurance in the 90’s 

¢ Oscar H. Beasley, Esquire, Senior Vice President/Senior 
Title Counsel, First American Title Insurance Company, 
Santa Ana, California 


9:25 a.m. - 10:15 a.m 

Closing Protection Letters 

¢ Shawn G. Rader, Esquire, Partner, Lowndes, Drosdick, 
Doster, Kantor & Reed, Orlando 


10:15 a.m. - 10:30 a.m. 
Break 


10:30 a.m. - 11:20 a.m. 

Bankruptcy Issues Relating to Title Insurance 

¢ Kenneth R. Jannen, Esquire, Vice President/Senior 
Regional Counsel, First American Title Insurance 
Company, Plantation 


11:20 a.m. - 12:10 p.m. 

Ethical Considerations in Real Estate Transactions 

¢ Thomas R. Tatum, Esquire, Partner, Brinkley, McNerney, 
Morgan, Solomon & Tatum, Fort Lauderdale 


12:10 p.m. - 2:00 p.m. 
Lunch Break 


2:00 p.m. - 2:50 p.m. 

Escrow Agent Liability and Disbursing Funds 

¢ Carol A. Murphy, Esquire, Associate Counsel, First 
American Title Insurance Company, Plantation 


2:50 p.m. - 3:40 p.m. 

Legal Update 

¢ Christine Potter, Esquire, Associate Counsel, First 
American Title Insurance Company, Orlando 


Oscar H. Beasley is Senior Vice President and Senior Title 
Counsel of First American Title Insurance Company, which 
has its principal offices in Santa Ana, California. 


Shawn G. Rader is a partner with the law firm of Lowndes, 
Drosdick, Doster, Kantor & Reed, PA. in Orlando, Florida. 
He is the head of the real estate litigation team at his law 
firm and his practice includes real estate related matters, 
including title insurance defense. 


Kenneth R. Jannen is Vice President and Regional Counsel 
(Southeast Region) of First American Title Insurance Com- 
pany, Plantation, Florida. 


Thomas R. Tatum received his degree in Business Adminis- 
tration from Loyola University, New Orleans, Louisiana in 
1970 and his Juris Doctorate from the University of Miami 
in 1973. He has practiced law in Broward County since 1973. 


Carol A. Murphy serves as Associate Counsel-Underwriting 
for First American Title Insurance Company and is based in 
Plantation, Florida. 


Christine E. Potter serves as Associate Counsel-Underwrit- 
ing and Claims for First American Title Insurance Company 
in Orlando, Florida. 


Maximum 6.0 CLER hours 
6.0 General 
1.0 Ethics 
Maximum 4.5 Certification hours 
3.0 Appellate Practice 
3.0 Civil Trial 
1.0 Business Litigation 
4.5 Real Estate 


Thanks fo 


MARTINDALE-HUBBELL 


For providing 
registration tote bags to registrants 
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+louvs of Entertainment! 
@ Oncredible Dance 


ido show Mike | ploy golf. dan’t pick 
until 1 walk ap to the bell and (don’t pick 
song watll where the one me.” 


(1997 JUDICIAL LUNCHEON 


the Capitol Steps, the only group in America that affempts fo be 
funnier than Congress. is 2 iroupe of current and former Congressiona’ 
Staffers who poke fin at personalitics on Capitol Ail, the Office. 
and just about anything in ihe headlines. 

Nothing escapes their witty song carodies, skits, 
ahd standap potshots. And, they've performed for many of the 
reets of their satire, including four presidents. 

Since their star? in 1981, the Steps have recorded sixteen 


Judicial Luncheon Sponsored By 

Akerman, Senterfitt & Eidson, P.A. Kenny Nachwalter Seymour Arnold Critchlow & Spector, P.A. 
Baker & Hostetler King & Blackwell, P.A. 
Barrett, Chapman & Ruta, P.A. Maguire, Voorhis & Wells, P.A. 
Barron, Redding, Hughes, Fite, Bassett & Fensom, P.A. Maher, Gibson and Guiley, P.A. 
Bedell, Dittmar, DeVault, Pillans & Coxe, P.A. Mahoney Adams & Criser, P.A. 
Best & Anderson, P.A. Mateer & Harbert, P.A. 
Billings, Cunningham, Morgan & Boatwright, P.A. McConnaughhay, Roland, Maida & Cherr, PA. 
Blank Rome Comisky & McCauley Mathews, Railey, Decubellis & Goodwin, P.A. 
Broad & Cassel McGrane & Nosich, P.A. 
Brown, Terrell, Hogan, Ellis, McClamma & Yegelwel, P.A. Miller, Schwartz & Miller, P.A. 
Carlton, Fields, Ward, Emmanuel, Smith & Cutler, P.A. Morgan, Colling & Gilbert, P.A. 
Coker, Myers, Schickel & Sorenson, P.A. Nance, Cacciatore, Sisserson, Duryea & Hamilton 
Deutsch & Blumberg, P.A. Paul A. Bernardini, P.A. 
Dean, Mead, Egerton, Bloodworth, Capouano, Bozarth, Peterson & Myers, P.A. 

Minton, Spielvogel, Goldman & Boyd, P.A. Ruden, McClosky, Smith, Schuster & Russell, P.A. 
Dean, Ringers, Morgan & Lawton, P.A. Rumberger, Kirk & Caldwell, P.A. 
Dunn, Abraham & Swain Russomanno Fiore & Borrello, P.A. 
Ellis, Spencer and Butler Searcy Denney Scarola Barnhart & Shipley, P.A. 
Fowler, White, Gillen, Boggs, Villareal & Banker, P.A. Shackleford, Farrior, Stallings & Evans, P.A. 
Frost, O’Toole & Saunders, P.A. Shear, Newman, Hahn & Rosenkranz, P.A. 
Gentry, Phillips, Smith & Hodak, P.A. Smith Hulsey & Busey 
Gray, Harris & Robinson, P.A. Stroock & Stroock & Lavan 
Greenberg, Traurig, Hoffman, Lipoff, Rosen & Thornton, Rothman & Emas, P.A. 

Quentel, P.A. Walton Lantaff Schroeder & Carson, P.A. 
Hill, Ward & Henderson, P.A. Wooten, Honeywell and Kest, P.A. 


Holland & Knight, LLP Zimmerman, Shuffield, Kiser & Sutcliffe, P. A. 
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12:30 @.m. - 2:00 p.m 
Nationally Acclaimed Political Satire Group x 

albums, their atest being Return to Center. They have frequent! 

een featured on national television and radia shows, inciud- 
National Public Radio, PBS, and CNN's Inside Poiiti 


‘Thursday, continued 


Private Property Rights and 
Constitutional Takings: Current 


Issues, Practices and Procedures 
presented by the Environmental & Land Use Law Section 


Thursday, 9:00 a.m. - 5:00 p.m. 


9:00 a.m. - 9:15 a.m. 
Opening Remarks 


9:15 a.m. - 10:05 a.m. 

Overview of Constitutional Takings and the Bert J. Harris, 
Jr. Private Property Protection Act and Legislative Update 
¢ Sidney F. Ansbacher, Jacksonville 


10:05 a.m. - 10:55 a.m. 

Current Cases and Opinions on Constitutional Takings Pri- 
vate Property Rights Protection Act 

¢ Jane C. Hayman, Tallahassee 


10:55 a.m. - 11:10 a.m. 
Break 


11:10 a.m. - 12:00 p.m. 

Local Government/Developer Perspectives on the Private 
Property Rights Protection Act and Constitutional Takings— 
Point/Counterpoint 

¢ Karl S.H. Brown, Ft. Lauderdale 

© Robert H. Blank, Miami 


12:00 p.m. - 2:15 p.m. 
Lunch (on own) 


2:15 p.m. - 3:05 p.m. 

Procedural Requirements and Pitfalls of the Private Prop- 
erty Rights Protection Act 

¢ Mark J. Boulris, Miami 


3:05 p.m. - 3:55 p.m. 

Dispute Resolution and Special Masters Under the Private 
Property Rights Protection Act 

¢ Thomas A. Dye, Miami 


3:55 p.m. - 4:10 p.m. 
Break 


4:10 p.m. - 5:00 p.m. 

Panel Discussion 

¢ Richard W. Moore, Moderator, Tallahassee 

¢ Panel Members: David L. Powell, Tallahassee; Robert C. 
Apgar, Tallahassee; Dan R. Stengle, Tallahassee 


Maximum 6.0 CLER hours 
6.0 General 
Maximum 4.5 Certification hours 
3.0 Appellate Practice 
3.0 Civil Trial 
4.5 City, County, Local Government 
4.5 Real Estate 


Discussion with the Court 


presented by the Appellate Practice and 
Advocacy Section 
Thursday, 4:00 p.m. - 5:30 p.m. 


Are you interested in what effect technology is hav- 
ing on the Florida Supreme Court? Do you want 
to know what the justices of the Supreme Court 
were thinking when they enacted some rule of pro- 
cedure? Curious as to what happens in the hours 
immediately after oral argument? Wonder how 
they approach death penalty cases? You can ask 
these, and other questions, when the justices ap- 
pear for a question and answer session. 


Questions can include matters regarding appellate 
practice, inquiries relating to the court’s supervi- 
sion of attorneys, its rule-making function, its role 
in determining the need for additional judges in 
the lower courts, and other areas. The only re- 
striction is an obvious one: questions relating to 
the disposition of particular cases or other confi- 
dential matters cannot be answered. 


This open question and answer session offers an 
opportunity to strengthen lines of communication 
between the court and members of The Florida Bar. 


For sponsoring 
the reception and dinner 
for the Board of Governors 
and Past Presidents 
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Thursday, continued 


Federal Practice Confab ’97: 
A Symposium on Federal Practice 
in Florida 


presented by the Federal Court Committee, Trial Lawyers 
Section and Labor and Employment Law Section 


Thursday, 2:30 p.m. - 5:30 p.m. 


Description: The Federal Court Committee, the Trial Lawyer’s 
Section and the Labor and Employment Law Section will 
bring together Federal Judges from the 11th Circuit and each 
of the State’s Federal Districts and some of Florida’s leading 
trial lawyers to discuss the latest issues in all aspects of fed- 
eral civil and criminal practice. Topics will cover pre-trial, 
trial and appellate practice, including practice before magis- 
trate judges and in the bankruptcy court. 


Format: The symposium will begin with participants select- 
ing from a variety of current topics for two sessions of inti- 
mate “round table” discussions, led by a federal judge and 
practitioner. The “round tables” will be followed by a panel 
discussion of judges, trial lawyers, the moderator and the 
audience (via open microphone) on current topics of interest 
to all. 


CLE credit applied for 


1997 Masters Series on 
Professional Ethics 


presented by the Professional Ethics Committee and 
Committee on Lawyer Professionalism 


Friday, 9:30 a.m. - 11:30 a.m. 


This exciting seminar focuses on issues of ethics and profes- 
sionalism in today’s law practice environment. 


A lineup of dynamic speakers will entertain and inform as 
they help the practicing lawyer avoid ethics and profession- 
alism pitfalls that can arise in the day-to-day practice of law. 


Maximum 2.0 CLER Hours 
2.0 Ethics 
2.0 Professionalism 
2.0 CLE 


The First Amendment & 
the Internet 
presented by the Media & Communications 
Law Committee 


Friday, 2:30 p.m. - 4:30 p.m. 
Course Classification: Intermediate 
Moderator: 
e Richard J. Ovelmen, Baker & McKenzie, Miami 


Panelists: 

© Hon. Alan R. Schwartz, Chief Judge for the Third District 
Court of Appeal 

¢ Hon. William M. Hoeveler, Senior Judge for the US. 
District Court, Southern District 

¢ Sonia O’Donnell, Lehtinen O’Donnell et al, Miami 

¢ Dan Paul, Jorden Burt & Berenson, Miami 


This seminar will discuss and analyze the most recent U.S. 
Supreme Court decisions that deal with the First Amend- 
ment and the Internet. An effort will be made to cover cases 
that are decided as recently as the day before the seminar. 
Audience participation will be encouraged. Course materials 
are given during the session. 


Maximum 2.5 CLER Hours 
2.5 General 


Are We Losing the Good Life?... 
And How to Take It Back! 
presented by the Quality of Life/Stress 
Management Committee 
Friday, 2:30 p.m. - 4:30 p.m. 


Attorneys increasingly experience job dissatisfaction, and 
personal or family distress and health issues. The use of al- 
cohol, prescription and non-prescription drugs, chemical or 
behavioral stimulants, and other substitutes for the good life 
are increasing among us while our collective level of profes- 
sionalism and the public esteem decline. Prof. Larry Krieger 
of Florida State University will provide perspective on the 
problem and propose solutions which incorporate, and go be- 
yond, current anti-stress approaches. This should be an in- 
teractive, enjoyable opportunity for participants to question 
whether they are giving up too much in the search for suc- 
cess. 
¢ Professor Krieger is a graduate of Princeton University 
and the University of Florida College of Law. He frequently 
teaches and lectures in the area of professional stress and 
health, and recently founded the Institute for Professional 
Health as a focal point for investigating means to enhance 
professionalism among Florida attorneys. 


Maximum .5 CLER hour 
.5 General 
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Friday, continued 


Potholes on the Infobahn: 
Practical Issues in Computer Law 
presented by the Computer Law Committee 
Friday, 2:30 p.m. - 5:30 p.m. 


Topics discussed will include: 

¢ Negotiating Software Agreements 

¢ West Publishing Litigation 

¢ Attorneys Use of E-Mail and Digital Signatures 
* Computer Crime 

¢ Developing an Internet Corporate Use Policy 


CLE pending at press time 


The Lawyer’s Survival Guide 


presented by The Florida Bar Journal Editorial Board 
Friday, 2:30 p.m. - 5:30 p.m. 


¢ Contract Law 

¢ Appellate Law 

e Transactional Law 

e A View from the Bench 


CLE pending at press time 


The Florida-Mexico Tomato 
Conflict: What Has Happened and 
Where Might It Go From Here? 


presented by the International Law Section 
Friday, 2:30 p.m. - 5:30 p.m. 


¢ Program Chair: Professor Michael W. Gordon, University 
of Florida, College of Law 


For nearly two decades, Florida tomato growers have been 
concerned about the increasing volume of tomato imports from 
Mexico, both to Florida specifically, and to other parts of the 
United States where Florida growers have long had a signifi- 
cant market share, especially in the Northeast. The growers’ 
concern has accelerated with the creation of the NorthAmeri- 
can Free Trade Agreement (NAFTA), which has opened trade 
and allowed even more Mexican tomatoes to enter the United 
States market. 


This symposium will focus on the tomato/winter vegetable 
conflict between the Florida growers and Mexico. We will 
focus on a hypothetical problem which assumes the end of 
the current negotiated settlement of the tomato conflict. What 
actions should Florida tomato and winter vegetable growers 
take as they continue to lose market share to Mexican im- 
ports? Join us on Friday, June 27 as we use a hypothetical 


situation which closely approaches the actual conflict to bet- 
ter understand the role of trade law in influencing commer- 
cial transactions across borders. 


Maximum 3.5 CLE Hours 
3.5 General 


Saturday 


International Child Abductions to 
Florida: Procedures and 
Application Pursuant to the 
Treaty of Hague 
presented by the Family Law Section 
Saturday, 9:30 a.m. - 12:00 noon 


Have you dealt with Interpol in a case recently? No, but 
sounds interesting? 


Florida is a prime destination for a significant number of the 
children that are abducted from foreign countries to the 
United States. Because there is no agency in Florida that is 
designated to render the legal services necessary, the Center 
for Missing Children, United States’ central agency for deal- 
ing with the abductions, relies solely on volunteer attorneys 
to represent the parents who have sought assistance via the 
provisions of the Treaty at Hague. The Family Law Section 
of The Florida Bar recognizes the need for attorneys to pro- 
vide pro bono legal services in connection with the applica- 
tions for assistance and, therefore, has coordinated this semi- 
nar to train attorneys to handle these unique legal matters. 
The section’s goal is to form a pool of informed volunteers to 
deal with the international child abduction crisis. Please take 
the time from your weekend to come learn from the Center 
for Missing Children and practitioners who are proficient in 
these cases. You will leave with the tools, procedures and 
forms, to assist a parent whose child or children have been 
abducted. 


L 


CLE pending at press time 


seminars 
Florida Association for 
will present a reception on Thursday evening, 
a seminar and luncheon on Friday, an 
Board meeting on Friday afternoon. 
Contact Jennifer Coberly at 305/358-5000 
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Wednesday, June 25 


Adoptions 1997: New Laws and Old Pitfalls—Practical Advice for Achieving Finality presented by the Public Interest Law Section . 2:00 p.m.— 5:00 p.m. 


Annual Meeting Committee 


Exhibitors’ Orientation 


Fee Arbitration, Standing Committee 


Florida Lawyers Mutual Insurance Company 
Florida State University College of Law Alumni Association Board Meeting 


Florida Supreme Court—Committee on the Standards of Conduct Governing Judges 


Lawyers’ Marketplace 


Litigators Mediation Too! Box Seminar Luncheon 


Message Center sponsored by LEXIS-NEXIS 
Message Return Center sponsored by Intermedia Communications 


Reception/Dinner for Past, Present and Incoming Members of the Board of Governors and Past Presidents of The Florida Bar and 
Florida State Bar Association sponsored by Florida Lawyers Mutual Insurance Company 


Silent Auction 


The Florida Bar Information Desk 


The Florida Bar Registration Desk 
The Litigator’s Mediation Tool Box: How to Be More Effective in Mediation Seminar presented by the 
Trial Lawyers Section ADR Committee 


Trial Lawyers Section—ADR Committee 


Young Lawyers Division Moot Court Competition 
Preliminary Rounds 


Reception 


Thursday, June 26 


All Law School Reception: Nova Southeastern University Shepard Broad Law Center, University of Florida, Stetson University, 
and St. Thomas Law School 


All Member Reception cosponsored by Ruden McClosky Smith Schuster & Russell, PA. and Orange County Bar Association 
An Introduction to Windows: Learning the Basics sponsored by the Annual Meeting Committee, Young Lawyers Division, 
Productivity Point International, Law Office Management Advisory Committee, and Practice Management and 
Development Section 


Annual Legal Runaround sponsored by Chicago Title Insurance Company 


Appellate Practice and Advocacy Section 
Administrative Appellate Practice Committee 


© Appellate Certification Liaison Committee 
Appellate Court Liaison Committee 


Appellate Mediation Committee 


Appellate Rules Liaison Committee 


Civil Appellate Practice Committee 


CLE Committee 


Executive Council 


Dessert Reception 


Appellate Practice Certification Committee 


Aviation Law Certification Committee 


Board Certified Lawyers Reception 


Budget Committee 
Business Law Section 
¢ Antitrust and Unfair Trade Committee 


Bankruptcy/UCC Committee 


Business Litigation Committee 


Corporate Counsel Committee 


Corporations and Securities Committee 
Executive Council 


Franchise Law Committee 


Intellectual Property Committee 


e 
e 
* Financial Institutions Committee 
e 
e 
e 


Intellectual Property, Franchise Law, and Antitrust and Unfair Trade Practices Committees Joint Meeting 
Luncheon 


Civil Trial Certification Committee 


CLE Committee 


* Subcommittees 


Committee Leadership Conference 
Conveyancing in the '90s Part Vil sponsored and presented by First American Title Insurance Company 


Cost and Conscience: Refusing, Withdrawing, Withholding, and Denying Medical Care Seminar presented by the 
Health Law Section 


Criminal Law Certification Committee 


Cumberland School of Law Reception 


Discussion with the Court—Judicial Program presented by the Appellate Practice and Advocacy Section 
Elder Law Section Dessert Reception 


Environmental and Land Use Law Section 
* Executive Council 


Reception 


Family Law Rules Committee 


4:30 p.m.- 5:30 p.m. 
10:00 a.m.—11:00 a.m. 
2:00 p.m.— 5:00 p.m. 
8:00 a.m.— 5:00 p.m. 
4:00 p.m.— 6:00 p.m. 
8:30 a.m.— 5:00 p.m. 
2:00 p.m.— 5:00 p.m. 
12:00 p.m.— 2:00 p.m. 
2:00 p.m.— 5:00 p.m. 
2:00 p.m.— 5:00 p.m. 


6:30 p.m.-—10:00 p.m. 
2:00 p.m.— 5:00 p.m. 
8:00 a.m.— 5:00 p.m. 
8:00 a.m.— 5:00 p.m. 


9:00 a:m.—12:00 p.m. 
2:00 p.m.— 5:00 p.m. 


2:00 p.m.— 5:00 p.m. 
6:00 p.m.— 7:00 p.m. 


6:30 p.m.— 7:30 p.m. 
5:30 p.m.— 6:30 p.m. 


4:30 p.m.— 5:30 p.m. 
7:30 a.m.— 8:30 a.m. 


2:30 p.m.— 3:45 p.m. 
8:30 a.m.- 9:30 a.m. 
8:30 a.m.- 9:30 a.m. 
8:30 a.m.— 9:30 a.m. 
8:30 a.m.— 9:30 a.m. 
2:00 p.m.— 3:00 p.m. 
8:30 a.m.— 9:30 a.m. 
9:30 a.m.—11:30 a.m. 
9:30 p.m.-—11:30 p.m. 
2:30 p.m.— 5:30 p.m. 
8:30 a.m.-11:30 a.m. 
6:30 p.m.— 7:30 p.m. 
10:00 a.m.-11:30 a.m. 


1:45 p.m.— 3:30 p.m. 
9:00 a.m.—12:00 p.m. 
9:00 a.m.—12:00 p.m. 
1:45 p.m.— 3:30 p.m. 
9:00 a.m.—12:00 p.m. 
3:30 p.m.— 6:00 p.m. 
2:00 p.m.— 3:30 p.m. 
1:45 p.m.— 3:30 p.m. 
1:45 p.m.— 3:30 p.m. 
10:30 a.m.—12:00 p.m. 
12:00 p.m.— 1:30 p.m. 
2:30 p.m.— 5:30 p.m. 
10:00 a.m.-12:00 p.m. 
9:00 a.m.-10:00 a.m. 
11:30 a.m.-12:30 p.m. 
8:30 a.m.— 3:40 p.m. 


8:30 a.m.—12:00 p.m. 
2:30 p.m.— 5:30 p.m. 
6:30 p.m.— 7:30 p.m. 
4:00 p.m.— 5:30 p.m. 
8:30 p.m.-10:00 p.m. 


2:30 p.m.— 5:30 p.m. 
6:30 p.m.— 7:30 p.m. 
9:00 a.m.— 5:00 p.m. 
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Thursday continued 


Family Law Section 
* Bar/Bench & Long Range Planning Committees Joint Meeting 


CLE Committee 


Commentator Committee 


Domestic Violence Committee 


Ethics & Attorney’s Fees Committee 
General Masters Committee 


Juvenile Law & Special Needs of Children Committees 


Legislation Committee 


Mandatory Committee Chair Meeting with Executive Committee 


Mediation & Arbitration Committee 


Mental Health Professionals Committee 


Rules/Forms Committee 


Support Issues Committee 


Federal Court Practice Committee 
Federal Practice Confab.97 presented by the Trial Lawyers Section/Labor Law Section 


Florida Association for Women Lawyers Reception 
Florida Council of Bar Association Presidents’ Outgoing Presidents Reception 


Florida Law Update presented by the General Practice Section 


Florida Lawyers’ Legal Insurance Corporation 
© Annual Meeting of the Membership 


* Board of Directors 


Reception 
Florida State University College of Law Reception 


Florida Supreme Court - Bar Admissions Committee 


Health Law Section 
* Executive Council Meeting and Luncheon 


© Reception 


Judicial Administration Selection and Tenure Committee 


Judicial Luncheon featuring Chief Justice Gerald Kogan and the Capitol Steps 


Labor and Employment Law Section 
Executive Council 


Reception 


Lawyers’ Marketplace 


Long Range Planning Committee 


Marital and Family Law Certification Committee 


Message Center sponsored by LEXIS-NEXIS 


Message Return Center sponsored by Intermedia Communications 


Out-of-State Practitioners Division Annual Membership Meeting 
Past Presidents’ Breakfast 


Private Property Rights and Constitutional Takings: Current Issues, Practices and Procedures presented by the Environmental 


and Land Use Law Section 


Professionalism, Standing Committee on 


Public and Member Information Committee 


Public interest Law Section 
Delivery of Legal Services Committee 


Disability Law Committee 


Executive Council 


First Amendment Committee 


Individual Rights Committee 


Legal Needs of Children Committee 


Luncheon 


Quality of Life/Stress Management Committee Vitality Break 


Rules of Judicial Administration Committee 


Sea Worid Luau sponsored by Rosemary Beach 


Silent Auction 


Simplified Legal Forms, Standing Committee on 


Standard Jury Instructions in Criminal Cases 


Technology, Committee on 


The Florida Bar Foundation 
© Administration of Justice |OTA Grant Committee 


* Legal Assistance for the Poor IOTA Grant Committee Meeting 


* 21st Annual Reception and Dinner 


The Florida Bar Information Desk 


The Florida Bar Registration Desk 


The Lawyer's Survival Guide presented by The Florida Bar Journal & News Editorial Board 


University of Miami School of Law Reception 


Vanderbilt Law School Alumni Reception 


9:00 a.m.-11:30 a.m. 
2:30 p.m.— 5:30 p.m. 
9:00 a.m.-11:30 a.m. 
9:00 a.m.-11:30 a.m. 
9:00 a.m.-11:30 a.m. 
9:00 a.m.-11:30 a.m. 
9:00 a.m.-11:30 a.m. 
2:30 p.m.— 5:30 p.m. 
12:30 p.m.— 2:00 p.m. 
9:00 a.m.-11:30 a.m. 
9:00 a.m.-11:30 a.m. 
2:30 p.m.— 5:30 p.m. 
9:00 a.m.-—11:00 a.m. 
8:30 a.m.-—11:30 a.m. 
2:30 p.m.- 5:30 p.m. 
6:30 p.m.- 7:30 p.m. 
6:30 p.m.— 7:30 p.m. 
8:30 a.m.— 5:00 p.m. 


2:30 p.m.— 3:30 p.m. 
3:30 p.m.- 5:30 p.m. 
6:30 p.m.- 7:30 p.m. 
6:30 p.m.— 7:30 p.m. 
4:00 p.m.— 6:00 p.m. 


12:30 p.m.~ 5:30 p.m. 
6:30 p.m.— 7:30 p.m. 
2:30 p.m.— 5:30 p.m. 

12:30 p.m.— 2:00 p.m. 


2:30 p.m.- 5:00 p.m. 
5:00 p.m.— 5:30 p.m. 
8:00 a.m.— 6:30 p.m. 
2:30 p.m.- 5:30 p.m. 
8:30 a.m.—11:30 a.m. 
8:00 a.m.— 5:00 p.m. 
8:00 a.m.— 5:00 p.m. 
2:30 p.m.— 5:30 p.m. 
8:00 a.m.— 9:30 a.m. 


9:00 a.m.— 5:00 p.m. 
2:30 p.m.— 5:30 p.m. 
2:30 p.m.- 5:30 p.m. 


9:00 a.m.—11:30 a.m. 
9:00 a.m.-11:30 a.m. 
2:30 p.m.— 5:30 p.m. 
9:00 a.m.—11:30 a.m. 
9:00 a.m.-11:30 a.m. 
9:00 a.m.—11:30 a.m. 
12:30 p.m.- 2:00 p.m. 
9:30 a.m.— 5:00 p.m. 
2:30 p.m.— 5:30 p.m. 
5:30 p.m.-10:30 p.m. 
8:00 a.m.- 6:30 p.m. 
2:30 p.m.— 5:30 p.m. 
8:30 a.m.— 4:00 p.m. 
9:00 a.m.-12:00 p.m. 


2:00 p.m.- 6:00 p.m. 
2:00 p.m.- 6:00 p.m. 
7:00 p.m.-10:00 p.m. 
8:00 a.m.- 5:30 p.m. 
7:30 a.m.— 5:30 p.m. 
2:30 p.m.— 5:30 p.m. 
6:30 p.m.— 7:30 p.m. 
6:30 p.m.— 7:30 p.m. 


Voluntary Bar Liaison Committee/Florida Council of Bar Association Presidents Joint Meeting 2:00 p.m.— 4:30 p.m. 
Windows to the Worid’97: Empowering Your Computer sponsored by the Annual Meeting Committee, Young Lawyers Division, 

Productivity Point International, Law Office Management Assistance Service, Committee on Technology, and the PMD Section 8:30 a.m.— 4:30 p.m. 
Young Lawyers Division 
* Board of Governors 2:30 p.m.— 5:30 p.m. 
* New Board Member Orientation 9:00 a.m.—11:00 a.m. 
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® Mock Trials Semi-Final Round 


* Past Presidents’ Reception and Dinner 


Friday, June 27 


Administrative Law Section—Executive Council 


Admiralty Law Committee 


An Introduction to Windows: Learning the Basics sponsored by the Annual Meeting Committee, Young Lawyers Division, 
Productivity Point International, Law Office Management Assistance Service and Practice Management Development Committee 


Appellate Court Rules Committee 


Are We Losing the Good Life?...And How to Take It Back Seminar! presented by the Quality of Life/Stress Management Committee ... 


Aviation Law Committee 


Board of Legal Specialization and Education 


Breakfast with Mickey Mouse and Friends sponsored by First Union Bank of Florida 


City, County and Local Government Law Section 
© Executive Council 


Reception 


Civil Procedure Rules Committee 


Clients’ Security Fund Committee 


Code & Rules of Evidence Committee 


Computer Law, Standing Committee on 


Consumer Protection Law Committee 


Criminal Law Section 
® Executive Council 


Luncheon 


Criminal Procedure Rules Committee 


Elder Law Section 
¢ Annual Membership Meeting 


* Roundtable Discussions 


Annual Awards Luncheon 


Elder Law Section/Out-of-State Practitioners Division Reception 


Eminent Domain Committee 


* Luncheon 


Entertainment, Arts and Sports Law Section 


Luncheon/Meeting 
Reception 


Family Law Section 
Executive Council 


Luncheon 


Florida Association for Women Lawyers Annual Installation Luncheon 


* Board Meeting 
* Litigation in the 90’s: Common Problems Faced by Women Lawyers Seminar 
Florida Council of Bar Executives 


Florida Law Review Alumni Association Reception 


Florida State Committee of the American College of Trial Lawyers 


Friday Final Fling with the Pink Flamingos and Don Watson 
Gender Equality, Special Committee on 


General Assembly 


General Practice Section 
* Agricultural Law Committee 


© Executive Council 


* Reception 
Golf Tournament sponsored by Empire Corporate Kit of America, Inc. 


© Reception 


Government Lawyer Section 
¢ Annual Membership Meeting 


* Luncheon 


Reception 


International Law Section 
Executive Council 


Luncheon 


Reception 


Judicial Evaluation Committee 


Judicial Nominating Procedures Committee 


Juvenile Court Rules Committee 


Kids’ Night Out sponsored by Lawyers Title Insurance Corporation 


Law Related Education, Standing Committee on 


Lawyer Referral Service Committee 


Lawyers’ Marketplace 


Masters Seminar on Ethics 


Media & Communications Law Committee 


Member Benefits, Standing Committee on 


Message Center sponsored by LEXIS-NEXIS 


Message Return Center sponsored by Intermedia Communications 
Military Affairs Committee 


Out-of-State Practitioners Division and Elder Law Section Reception 


Potholes on the Infobahn: Practical issues in Computer Law presented by the Computer Law Committee 


8:30 a.m.-—11:30 a.m. 
7:00 p.m.-11:00 p.m. 


9:30 a.m.-11:30 a.m. 
8:30 a.m.-—11:30 a.m. 


4:30 p.m.- 5:30 p.m. 
8:30 a.m.-—11:30 a.m. 
2:30 p.m.— 4:00 p.m. 
2:30 p.m.— 5:30 p.m. 
8:30 a.m.-11:30 a.m. 
7:30 a.m. — 8:30 a.m. 


2:30 p.m.— 5:30 p.m. 
5:30 p.m.— 7:00 p.m. 
8:30 a.m.—11:30 a.m. 
9:00 a.m.— 5:00 p.m. 
2:30 p.m.— 5:30 p.m. 
8:30 a.m.-11:30 a.m. 
2:00 p.m.— 5:00 p.m. 


8:30 a.m.-11:30 a.m. 
12:30 p.m.— 2:00 p.m. 
2:30 p.m.— 5:30 p.m. 


2:30 p.m.— 5:30 p.m. 
8:30 a.m.-11:30 a.m. 
12:30 p.m.— 2:00 p.m. 
6:30 p.m.— 7:30 p.m. 
9:00 a.m.—12:00 p.m. 
12:30 p.m.— 2:30 p.m. 


1:00 p.m.— 5:00 p.m. 
5:00 p.m.— 6:00 p.m. 


8:30 a.m.— 5:30 p.m. 
12:30 p.m.— 2:00 p.m. 
12:30 p.m.— 2:00 p.m. 

3:00 p.m.— 5:00 p.m. 

9:00 a.m.—11:30 a.m. 

9:00 a.m.—12:00 p.m. 

6:30 p.m.— 7:30 p.m. 

2:30 p.m.— 5:30 p.m. 

8:00 p.m.— 1:00 a.m. 

8:30 a.m.-—11:30 a.m. 
10:00 a.m.-12:00 p.m. 


9:00 a.m.—11:30 a.m. 
12:30 p.m.— 5:30 p.m. 
6:30 p.m.- 7:30 p.m. 
2:30 p.m.— 6:30 p.m. 
7:00 p.m.— 8:00 p.m. 


2:30 p.m.— 5:30 p.m. 
12:30 p.m.— 2:00 p.m. 
6:30 p.m.— 7:30 p.m. 


8:30 a.m.—11:30 a.m. 
12:30 p.m.— 2:00 p.m. 
6:30 p.m.— 7:30 p.m. 
8:30 a.m.-11:30 a.m. 
9:00 a.m.-11:30 a.m. 
9:00 a.m.- 5:00 p.m. 
8:00 p.m.-12:00 a.m. 
2:30 p.m.— 5:30 p.m. 
2:00 p.m.— 5:00 p.m. 
8:00 a.m.— 5:00 p.m. 
9:30 a.m.-11:30 a.m. 
4:30 p.m.— 5:30 p.m. 
8:30 a.m.-11:30 a.m. 
8:00 a.m.- 5:00 p.m. 
8:00 a.m.— 5:00 p.m. 


12:30 p.m.— 2:00 p.m. 


6:30 p.m.— 7:30 p.m. 
2:30 p.m.— 5:30 p.m. 
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Friday continued 
Practice Management & Development Section—Executive Council & LOMAS Board Joint Meeting 


Practice Management & Development Section Luncheon 


Prepaid Legal Services Committee 


Professional Ethics Committee 


Professionalism, Supreme Court Commission on 
Prosper into the Future with Legal Service Plans co-presented by the Florida Lawyers’ Legal Insurance Corporation and the 
Prepaid Legal Services Committee 


Quality of Life/Stress Management Committee 
* Luncheon and Meeting 


* Vitality Break 


Relations Between The Florida Bar and FICPAs Committee 


* Reception 


Silent Auction 


Small Claims Rules Committee 


Student Education and Admissions to the Bar Committee—Academic Conclave/Meeting 


Technology—Special Advisory Committee on 
The First Amendment and the Internet presented by the Media & Communications Law Committee 


The Florida Bar Foundation 
* Board of Directors 


Grant Program Committee 


® New Director Orientation Session 


The Florida Bar information Desk 
The Florida Bar Journal & News Editorial Board 


The Florida Bar Registration Desk 


The Fiorida-Mexico Tomato Conflict: What Has Happened and Where Might It Go From Here Seminar presented by the 
International Law Section 


Traffic Court Rules Committee 


Trial Lawyers Section 
* Executive Council 


® Chester Bedell Memorial Luncheon 


UPL, Standing Committee on 


Wills, Trusts & Estates Certification Committee 


Windows to the World’97: Empowering Your Computer sponsored by the Annual Meeting Committee, Young Lawyers Division, 


Productivity Point International, Law Office Management Assistance Section, Committee on Technology and PMD Section 
Workers’ Compensation Certification Committee 


Workers’ Compensation Section—Executive Council 


Young Lawyers Division Moot Court Competition—Final Round 


50-Year Members and Young Lawyers Division Luncheon 


Saturday, June 28 


ALA Florida Council 


An introduction to Windows: Learning the Basics sponsored by the Annual Meeting Committee, Young Lawyers Division, 


Productivity Point International, Law Office Management Advisory Service and Practice Management and Development Section 


Council of Sections 


Equal Opportunities in the Profession Committee 


international Child Abductions to Florida: Procedures and Application Pursuant to the Treaty of Hague presented by the 
Family Law Section 


Reai Estate Certification Committee 


Tennis Tournament sponsored by Crary, Buchanan, Bowdish, Bovie, Lord, Roby & Evans and the Young Lawyers Division 


The Florida Bar Registration/Information Desk 


to the Worid’97: Empowering Your Computer sponsored by the Annual Meeting Committee, Young Lawyers Division, 


Productivity Point International, Law Office Management Assistance Service, Committee on Technology and the PMD Section 
Workers’ Compensation Rules Committee 


8:30 a.m.—11:30 a.m. 
12:30 p.m.— 2:00 p.m. 
2:30 p.m.— 5:30 p.m. 
2:30 p.m.— 5:30 p.m. 
8:30 a.m.-11:30 a.m. 


8:30 a.m.-11:30 a.m. 


12:30 p.m.— 2:30 p.m. 
9:30 a.m.— 5:00 p.m. 
9:00 a.m.-11:30 a.m. 
6:30 p.m.- 7:30 p.m. 
8:00 a.m.— 5:00 p.m. 
8:30 a.m.—11:30 a.m. 
2:30 p.m.— 5:30 p.m. 
8:30 a.m.—10:30 a.m. 
2:30 p.m.— 4:30 p.m. 


2:00 p.m.— 6:00 p.m. 
12:30 p.m.— 1:30 p.m. 
10:00 a.m.-11:30 a.m. 

8:00 a.m.— 5:00 p.m. 

8:30 a.m.—11:30 a.m. 

7:30 a.m.— 5:00 p.m. 


2:30 p.m.— 5:30 p.m. 
8:30 a.m.-11:30 a.m. 


2:30 p.m.— 5:30 p.m. 
12:30 p.m.— 2:00 p.m. 
9:30 a.m.— 1:00 p.m. 
2:30 p.m.— 5:30 p.m. 


8:30 a.m.— 4:30 p.m. 
2:30 p.m.— 5:30 p.m. 
12:30 p.m.— 4:30 p.m. 
8:30 a.m.—10:30 a.m. 
12:30 p.m.— 2:00 p.m. 


8:30 a.m.-11:30 a.m. 


11:30 a.m.-—12:30 p.m. 
9:00 a.m.-11:00 a.m. 
10:00 a.m.— 1:00 p.m. 


9:30 a.m.—12:00 p.m. 
9:00 a.m.-12:00 p.m. 
8:00 a.m.-—12:00 p.m. 
8:00 a.m.-12:00 p.m. 


8:30 a.m.—11:30 a.m. 
9:00 a.m.—12:00 p.m. 


Join Us for 
Early Morning and Midafternoon 


Early Morning and Midafternoon 


compliments of compliments of 


Wirccows 
Gulf Atlantic F 
Insurance | 
Company Florida Association ForWomeh Lawyers 
thursday 
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‘The Florida Bar’s 47th Annual Meeting Registration Form 


June 25-28, 1997 
Walt Disney World Dolphin Hotel 


Registrations cannot be mailed to Tallahassee after June 6, 1997 


Instructions: Please read registration information on inside back cover before detaching and completing this form. 
(A separate form is necessary for each attorney. Cut or reduced forms cannot be processed.) 
If copies are made, please send both pages. 


Attorney Number| | | | | | | | (See Journal Label) 


Badge Information 


{| || | 


First Name or Nickname 


First Name 


Guest Badge Information 


First Name or Ni 


| 
| 
| 


Registration Information 


Area Code /Telephone Number 


Mailing Addre: 


City State 
} Please indicate if you have a disability 

and require special arrangements, 

(i.e. dietary, etc.) 


(If necessary attach additional information) 
In case of emergency during the conference, contact: 


Name 


Day Telephone 


Evening Telephone 


Seminars Annual Meeting 
Registration fee required to attend seminar(s). 


Select one seminar per time frame. Seat held first 30 mintues of seminar. 


Wednesday, June 25 

O 100 The Litigator’s Mediation/Trial Lawyers 
(9:00-12:00) 

O 101 Adoptions 1997/Public Interest Law (2:00-5:00) 


Thursday, June 26 
200 Cost and Conscience/Health Law (8:30-12:00) 
201 Conveyancing in the 90’s VII (8:30-3:40) 
202 Windows to the World ’97 (8:30-9:30) 
203 Florida Law Update (8:30-5:00) 
204 Private Property Rights & Constitutional 
Takings/Environmental Law (9:00-5:00) 
Fed. Pract. Confab 97/Trial Lawyers (2:30-5:30) 
The Lawyers Survival Guide/Journal & News 
(2:30-5:30) 
An Introduction to Windows (4:30-5:30) 


205 
206 


207 


4 
Up. 
Friday, June 27 
O 300 Prosper into the Future with %- 

Legal Service Plans (8:30-11:30) % 
O 301 Windows to the World ‘97 (8:30-9:30) 
O 302 Masters Seminar on Ethics (9:30-11:30) 
O 303 Are We Losing the Good Life/Stress Manage- 
ment (2:30-4:00) 
O 304 The First Amendment & the Internet (2:30-4:30) 
O 305 Potholes on the Infobahn/Computer Law 

Committee (2:30-5:30) 

O 306 The Florida-Mexico Tomato Conflict/International 
Law (2:30-5:30) 
O 307 An Introduction to Windows (4:30-5:30) 


Saturday, June 28 

O 400 Windows to the World ‘97 (8:30-9:30) 

O 401 International Child Abductions to Florida/ 
Family Law (9:30-12:00) 

O 402 An Introduction to Windows (11:30-12:30) 


| 
— 


Registration Fees 


Early Bird Registration (postmarked by 5/20/97) (500) $125 
Registration Fee (postmarked 5/21/97 — 6/5/97) (501) $190 
On-Site (postmarked on or after 6/6/97) (502) $225 


0 Check if you are a judge. Judges are exempt from registration fee. 
* Receive two free drink tickets for All Member 
Reception 
Receive Medieval Times discount coupons 
Receive Orlando Magicard™ 
Continental Breakfast-Thursday & Friday 


Q & A with Florida Supreme Court Justices 


Registration Fee includes: 

¢ Receive convention nylon tote bag 

e Attend Seminars / accrue CLE Credit 

¢ Eligibility to bid on hotel packages in Silent 
Auction and to win prizes during special 
drawings. 

¢ Purchase all tickets at lower prices 


Ticketed 
Activities 


Pay Lower Ticket Prices w/ Paid Registration Fee With # of Without 
Pay Higher Ticket Prices w/o Registration Fee Registration Fee Tkts. Registration Fee 


Annual Legal Runaround 


(600/601) 


$10 “cows 


$20 


Judicial Luncheon featuring The Capitol Steps 


(602/603) 


$30 


includes 


$40 2.40 tax 


Business Law Section Luncheon 


(604/605) 


includes 


$35 2.10 tax 


$45 270tx 


Thursday Public Interest Law Section Luncheon 


June 26 


(606/607) 


includes 


$35 2.10tax 


$45 


Sea World Luau (Adult) 


(608/609) 


$30 


includes 


$55 3.30 tax 


Sea World Luau (Child) (Ages 3-12) 


(610/611) 


$18 Tos tex 


includes 


$43 2.58 tax 


Sea World Luau(Youth) (Ages 8-12) 


(612/613) 


includes 


$ g -54 tax 


$34 


Sea World Early Entry (3:00 p.m.) 


Friday 
June 27 


(614/615) 


includes 


$20 1.20 tax 


N/A 


Breakfast with Mickey Mouse & Friends (Adult) 


(700/701) 


$18 Tostex 


$28 Tee 


Breakfast with Mickey Mouse & Friends (Child) 


(702/703) 


$ 9 


$19 Tistax 


Eminent Domain Committee Luncheon 


(704/705) 


$32 


$42 252 tax 


Criminal Law Section/Selig Goldin Memorial Luncheon 


(706/707) 


$32 


$42 


Trial Lawyers Section/Chester Bedell Memorial Luncheon 


(708/709) 


$32 


$42 252 ax 


Family Law Section Luncheon 


(710/711) 


$32 


$42 252tax 


International Law Section Awards Luncheon 


(712/713) 


$32 


$42 252tax 


Practice Management & Development Section Luncheon 


(714/715) 


$32 


$42 tax 


50-Year Members & YLD Luncheon 


(716/717) 


$32 


$42 


Quality of Life/Stress Management Committee Luncheon 


(718/719) 


$32 


$42 


Golf Tournament (vist your Golf Handicap or avg. score for 18 holes 


) (720/721) 


$65 


$75 


Friday Night Fling (Ages 16 and up) 


(722/723) 


$45 


$70 


Kids Night Out (Ages 4-11) 


Saturday 
June 28 


(724/725) 


includes 


$25 1.50 tax 


$53 


Tennis Tournament (Level of Play: A 


) (800/801) 


$10 “So tax 


$20 


Return completed form and payment to: 
Annual Meeting, The Florida Bar, 650 Apalachee Parkway, 
Tallahassee, FL 32399-2300. 


Method of Payment 


Please check one: 


O Enclosed is check # 
(payable to The Florida Bar) 


O Charge to the following card __ MC or VISA only. 


Signature (credit card registrations only) 


Expiration Date 


MO[T] 


Registration Total 


Ticket(s) Total 


Total Amount Due 


| 


How to Register 


_ Registrations must be postmarked by 6/6/97. “After that 
_ date, on-site registration only. 

_ All tickets must be picked up on-site at The Florida 
_ Bar registration desk in Exhibit Hall B. 


$125 Early Bird Registration Fee 

(postmarked by 5/20/97) 

$190 Registration Fee (postmarked 5/21-6/5/97) 
$225 On-Site Registration Fee 


(postmarked on or after 6/6/97) 


_ No telephone or “FAX” registrations can be ac- 
cepted. 


_ Full annual meeting registration fee will entitle 
you to: 

_ © Receive convention nylon tote bag 

_ © Attend seminars and workshops on Wednesday - Sat- 
: urday. Only one seminar per timeframe can be se- 
lected. Registration fee is not transferable to any other 
seminar location. Other registration fees are not ap- 
plicable to annual meeting seminars 

Accrue certification/CLE credit for seminars attended 
Bid on hotel packages at silent auction 

Be eligible for special prize drawings 

Purchase tickets to activities at the lower price 
Receive two free drink tickets for All Member Recep- 
tion 

Receive Medieval Times discount coupons 

Receive Orlando Magicard™ 

Continental Breakfast on Thursday and Friday 

Q & A with Florida Supreme Court Justices 


- Payment of a registration fee is not required to: 
_ © Attend section/committee meetings, the General As- 


sembly, 0 or r Lawyers’ Marketplace 
¢ Purchase tickets to activities at the higher price 


Last date for mailing registrations to Tallahas- — 
see is 6/6/97 : 


Cancellation/Refund Information 


Annual meeting registration fee: 

¢ Total refund if written request is postmarked or 
“fax’d” on or before 6/2/97 : 

¢ Refund of registration fee less $25 if postmarked or — 
“fax’d” between 6/3-13/97 

¢ No refund for requests postmarked or “fax’d” on or 
after 6/14/97 


Ticket requests: 
* No on-site cancellations 
¢ No refunds postmarked or “fax’d” after 6/2/97 


No telephone cancellations can be accepted 


Purchase Order Instructions: 

¢ Purchase orders must be postmarked by 6/2/97 

¢ Send only the original purchase order and the origi- _ 
nal registration form 

¢ Purchase order requisitions, notes/letters giving the | 
purchase order number or “fax’d” purchase orders — 
cannot be accepted : 
Upon receipt of original purchase order and original _ 
registration form, an invoice will be sent to the reg- — 
istrant 
Payment must be received by 6/16/97. Send letter — 
with check, giving name of registrant(s) and pur- — 
chase order number. Do not send a copy of the pur- 
chase order or a copy of the registration form with | 
the check. : 


Walt Disney World Village, 
GROSVENOR 800/624-4109 
R ES O 


R T $99 single/double rate 


The Grosvenor Resort is about a 10 minute drive from the 
Walt Disney World Dolphin. Call the above number and iden- 
tify “The Florida Bar” as the group name, prior to June 4. 
Reservations must be guaranteed with the first night’s de- 
posit and must be cancelled five days prior to your arrival 


date to have the deposit refunded. 
USAI 

To obtain this meeting discount, you or 

your travel agent MUST call USAir’s 
Meetings and Convention Reservation Office at (800)334- 
8644, 8:00 a.m. - 9:00 p.m., eastern time. Refer to Gold File 
No. 21900092. 
This special fare will offer a 5% discount off First Class and 
any published USAir promotional round-trip fare. A 10% dis- 
count off unrestricted coach fares will apply, with 7 day ad- 
vance reservations and ticketing required. In addition, USAir 
will also offer exclusive negotiated rates for attendees who 
are unable to meet the restrictions of the promotional round- 


GOLD FILE NO. 21900092 
BOOK EARLY AND SAVE $$$ 


tripfares. Certain restrictions, including advance purchase, may 
apply. The above discounts are not combinable with other dis- 
counts or promotions. If you are staying a minimum of two 
nights, inquire about the special zone fare. If you have ques- 
tions, call Ms. Ricky Libbert, 904/561-5613, The Florida Bar 
Meetings Department. 


CONTINENTAL CONNECTION is 
offering a 10% discount off the low- 
est published fares for The Florida 
Bar Annual Convention in Orlando 
June 25-29, 1997. This discount is 
available on refundable as well as non-refundable fares. 
CONTINENTAL CONNECTION services Key West, Miami, 
Ft.Lauderdale, West Palm Beach, Jacksonville, Tampa, 
Gainesville, Tallahassee and Orlando. To make your reserva- 
tion you or yourTravel Agent must call: CONTINENTAL AIR- 
LINES, MEETING WORKS, 1-800-468-7022. Reference # 
JD38CP 


Continental 
Connection 43) 


Operated by GULF STREAM AIRLINES 


Available June 20-July 3, 1997, 
Convention ID #6402652 

Low Rates...Unlimited Mileage 
There is a National Car Rental desk lo- 
cated in the Walt Disney World Dolphin 


National 


‘ren 


For the very first time, the Martindale-Hubbell® 
Law Directory is available on the Internet. So now the 
world’s leading network of legal contacts is accessible 
by four different routes. 


Find up-to-date, accurate details on over 900,000 
lawyers and law firms in the multi-volume print 
edition. Shift your research into a higher gear with our 
super-fast CD-ROM. Power up the sophisticated search 
engine of “MARHUB” on LEXIS®- NEXIS®. Or cruise the 
Martindale-Hubbell Lawyer Locator” on the Internet. 


Professional Visibility for Your Firm 


Martindale-Hubbell is the only lawyer directory to 
provide a choice of so many formats to such a large, 
qualified audience. This means unsurpassed visibility 
and new business contacts for your own practice. 


For authoritative information on the legal 
profession — plus maximum practice development 
potential — Martindale-Hubbell is the only road to 
take. For more details, visit us at the legal community's new 
address in cyberspace: http://www.martindale.com. 


MARTINDALE-HUBBELL. 


http://www.martindale.com 
The New Address For The Legal Community 


1-800-526-4902 Email: info@martindale.com 


MARTINDALE-HUBBELL, LEXIS and NEXIS are registered trademarks of Reed Elsevier Properties Inc., used under license. 
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lus, choose set FREE 
hen 


* Official Bankruptcy Forms for HotDocs 

* Limited Liability Company Formations 
for HotDocs 

* Practice Under Florida Probate Code 

* Florida Legal Forms and Worksheets 


* Florida Dissolution of Marriage 

° Florida Proceedings After Dissolution of Marriage 

* Adoption, Paternity, and Other Florida Family Practice 
* Federal Court Forms for HotDocs 

* General Practice Resource Library 


HotDocs templates are as 
. easy to create as opening 


Free Form Templates - a document in your word automated them with HotDocs. Choose 
For a limited time, choose one form tem- processor. You replace the one of the following: Practice Under Florida 
plate library free when you purchase information that changes Probate Code; Florida Legal Forms and 
HotDocs for $69. These forms have from client to client with Worksheets; Florida Dissolution of Marriage; 
already been set up on HotDocs, so you a HotDoes variable by . Florida Proceedings After Dissolution of 


can run them right out of the box. 
Requires a CD-ROM drive. 


clicking a button on the Marriage; Adoption, Paternity, and Other 
~ toolbar. The next time you 


Florida Family Practice. 


* Official Bankruptcy Forms for HotDocs: need to prepare that doc- * Federal Court Forms for HotDocs: A collection 


The official bankruptcy forins and 
schedules for filing Chapter 7, 11, 12, 
and 13 bankruptcies. 
¢ Limited Liability Company Formation 
for HotDocs: Florida-specific template 
sets containing context-specific informa- 


ument, use the temp ate of more than 80 of the most commonly used 


The template asks for 


new client information 
and quickly prepares a * General Practice Resource Library: A 


customized document. 


Federal Court forms. Subpoenas, Summons, 
Motions, Orders, Civil Cover Sheet, etc. 


resource of more than 1,000 forms in 
Bankruptcy, Civil Litigation, Employment 


tion and procedural guidance needed to _ © WordPerfect 5.2, Law, Family Law, General Litigation, 
plan, analyze, and form a limited liability 3 6.0a, 6.1, 7.0; Word Mortgage documents, Personal Injury, 
company. The set creates filing checklists 2.0, 6.0, 7.0, “97 Probate, Real Estate, Simple Wills and 
filing requirements. Windows 3.x, Power of Attorneys. 

ocuments are automatically assemble Windows 95, 
in your word processor. Experienced e Windows NT For more te a 
practitioners from Florida have partici- WWW.CabDsoTt.com 
pated as consultants and local reviewers. Bac Free phone support Pp 


* Florida CLE forms: We've taken the five 
top selling Florida CLE form sets and 


¢ 30-day guarantee 


To order, call 


1-800-500-DOCS 


Limited-time offer 


be 
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regarding a law school’s educational 
program, in order to clarify the refer- 
ence to qualifying “graduates for admis- 
sion to the bar” by adding the phrase: 
“to prepare them to participate effec- 
tively in the legal profession.” In early 
1994, the House of Delegates adopted 
a resolution which broadly endorsed 
task force recommendations urging 
“bar associations and the judiciary to 
join with law schools . . .to develop ways 
to build the educational continuum” 
described by the task force.”® MacCrate 
himself summarized in 1993 the re- 
sponse of traditionalists to the ABA’s 
support of the task force’s statement of 
skills and values and offered assur- 
ances: “The overriding concern is that 
the report’s recommendations will be- 
come prescriptive in the future and will 
stifle originality, innovation and flex- 
ibility. That is the last thing in the 
world we are advocating.” The task 
force was inviting discussion, “not pre- 
scribing anything.”” 

The reaction of law school educators 
to the statement of skills was, at best, 
mixed. If legal education is principally 
about learning to think like a lawyer, 
it is clear that only the first three skills 
are those on which law schools tradi- 
tionally focus. The remaining seven 
skills are practice skills which may or 
may not be taught at law schools and, 
if taught, are taught using diverse 
methodologies and to varying extent.” 

There were several reasons for the 
lukewarm reception of recommenda- 


tions for skills courses. Dean Abrams 
of Rutgers Law School noted, “Legal 
education suffers from the fundamen- 
tal contradiction that most law faculty 
either did not enjoy the practice of law 
or did not practice at all.”” It is diffi- 
cult to teach practice skills one does not 
have. Additionally, because of the em- 
phasis of theoretical rather than doc- 
trinal legal scholarship, one academic 
queries whether today “Prosser, Corbin, 
and McCormick would be denied ten- 
ure at many of our leading law 
schools.”*4 

But there is another reason why law 
schools are concerned with practice 
skills courses: money. Unlike the 
Langdellian method, practice skills 
courses require a low teacher/student 
ratio. Such a ratio has an inversely le- 
veraged financial impact on traditional 
courses. One dean concluded, “There is 
simply no way the school can afford to 
distribute full-time faculty or four times 
their number in adjuncts over the sig- 
nificant number of multiple-section 
skills/values courses that presumably 
would be needed to staff such a ‘coher- 
ent agenda’ (of skills/values instruc- 
tion).””> On the other hand, the task 
force recognized that law schools his- 
torically have brought students “to the 
point where they are prepared to be- 
come competent practitioners under the 
supervision of experienced lawyers.” 
How does acceptance of the statement 
of skills and values change that obliga- 
tion? The task force acknowledged that 


“I’m advising you to stay ‘out of the loop’ for a few weeks.” 
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it is simply “unrealistic to expect even 
the most committed law school, with- 
out help from the bar, to produce gradu- 
ates who are fully prepared to repre- 
sent clients without supervision.””’ 
Therefore, the statement of skills also 
called upon the practicing bar to review 
its mentoring and training activities. 

John W. Frost, II, president of The 
Florida Bar, tells law students that the 
most important question to ask a job 
interviewer is “Who—specifically—will 
be training me?” Notwithstanding any 
clinic courses offered by law schools, the 
practice of law is learned in the first 
few years after law school. The choice 
of the attorney for whom a novice law- 
yer works can be as important as the 
choice of law school in the creation of a 
lawyer. Yet the growing lack of “on the 
job learning” is well known. Reacting 
to the MacCrate Report, lawyers urged 
the bar to heed the “wake-up call” to 
“get back to the basics” of mentoring 
new lawyers and to “recognize its obli- 
gation to assist new lawyers to become 
competent practitioners.” 

This commitment by the bar is wel- 
comed by law schools. Dean Abrams of 
Rutgers states, “Law schools cannot be 
separate from the practice of law and 
fulfill their educational obligation.” At 
the same time, the practicing bar can- 
not leave the law schools the entire job 
of education. The obligation is mutual. 
What is missing is the mechanism to 
effect this partnership.” 


Evolving Mechanisms of 
Change in Florida 

The ferment and debate over the 
statement of skills and values and the 
recommendations of the task force 
should not obscure the fact that the 
MacCrate Report has revitalized the 
efforts of law schools and the bar to 
define and provide for an educational 
continuum for the profession. Mr. 
MacCrate in a recent interview de- 
clared that he was gratified by the cur- 
riculum innovations at many law 
schools which have evolved from self- 
studies by the school to determine the 
skills and values being taught.*! He 
noted recently that “bar associations in 
many parts of the country, in coopera- 
tion with the law school and the judi- 
ciary in the individual states, have con- 
vened conclaves to discuss how an 
educational continuum can best be 
built.”5? 

At the ABA Annual Meeting on Au- 


gust 3, 1996, Richard A. Matasar, dean 
of the University of Florida College of 
Law, acknowledged that law schools 
will increasingly face pressures for 
“teaching more skills, more values, 
more specialization and producing more 
scholarship and higher teaching 
loads.”** Yogi Berra would surely urge 
schools to take the fork in the road by 
implementing a bifurcated program to 
teach students to think and to do like 
lawyers. “Many law schools have in fact 
undertaken self-studies and have de- 
veloped coherent agendas of skills in- 
structions”™* beyond the traditional 
skills while others have increased op- 
portunities for students to have clini- 
cal experience with clients. A reassess- 
ment of the curricula will also require 
a reassessment of the relationship of 
the faculty to the student body. Florida 
Coastal School of Law, a new private 
law school in Florida seeking accredi- 
tation, requires faculty to “conceive, 
develop and implement programs that 
have an impact on the community”and 
to assume “heightened responsibility 
for the professional development and 
post-graduate success” of students.* 

FSU’s College of Law reports that 
about 65 percent of graduates partici- 
pate in the off-campus externships pro- 
gram for at least half a semester, usu- 
ally in government service or in the 
judicial system. On-campus client clini- 
cal programs focus on services to real 
clients who are poor or who need ser- 
vices in child advocacy.** Dean Donald 
Weidner notes that a fulltime faculty 
member now reviews and makes rec- 
ommendations on all professional skills 
offerings. This includes new practicums 
which utilize the skills of practicing and 
academic lawyers to teach skill-focused 
courses.*” 

Dean Matasar looks beyond the 
MacCrate Report. As a comprehensive 
college of law, the University of Florida 
law school finds it relatively easy to in- 
tegrate practice skills into the curricu- 
lum. For example, the college has an 
outstanding trial program which simu- 
lates trials using lawyers and judges— 
not the real thing, but close. The col- 
lege has, therefore, focused on the 
statement of values in the MacCrate 
Report. The school requires a course in 
jurisprudence and stresses to all stu- 
dents that being a good lawyer requires 
three value commitments: to profes- 
sional excellence, to the community, to 
family.*® 


See You in September? 


The mailing list for the annual Bar 
directory will be updated next month. 
Is your address correct? (Check the 
label on this Journal.) 


Rule 1-3.3 of the Rules Regulating The 
Florida Bar, effective January 1, 1992, Chapter 
1, Paragraph 1-3.3 states: 

“Official Bar Address: Each member of The 
Florida Bar shall designate an official bar mail- 
ing address and business telephone number. If 
the address given is not the physical location or 
street address of the principal place of employ- 

ment, then such information shall also be 
given. Each member shall promptly notify the 
executive director of any cnanges in any 
information required by this rule.” 


To update your official record address, mail 
the form below to Address Changes, 
Membership Records Department, 

The Florida Bar, 650 Apalachee Parkway, 
Tallahassee, FL32399-2300. 


I Attn: Address Changes, Membership Records 
I Department, The Florida Bar, 650 Apalachee 
Parkway, Tallahassee, FL 32399-2300. 


I Attorney Number 


j Name 


Business Phone 


Signature 


j 
j 
Address 
j 
al 
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The Florida Bar and the state judi- 
ciary have also responded positively to 
the challenges in the MacCrate Report. 
The Bench/Bar Implementation Com- 
mission created by the Supreme Court 
of Florida and The Florida Bar recom- 
mended in December 1995 that the role, 
purpose, and results to be achieved by 
the bar exam should be re-examined, a 
move supported by President 
D’Alemberte.*® The commission also 
recommended a requirement that new 
members of The Florida Bar should re- 
ceive 60 hours of specific skills train- 
ing in six areas within one year of ad- 
mission to the Bar through law school 
courses or in Bar-sponsored or Bar-ap- 
proved training programs.“ 

The Supreme Court’s committee estab- 
lished in 1994 to study the Board of Bar 
Examiners, chaired by Burton Young of 
Young, Berman and Karpf, PA., is con- 
sidering whether to implement perfor- 
mance testing on the bar exam. It is also 
considering whether clinical/practical/ 
skills training should be increased in law 
school curricula and whether mentorship 
or internship following law school should 
be mandatory. Change is in the air.* 

Meanwhile, the Florida Board of Bar 
Examiners continues to study perfor- 
mance testing such as is being used in 
California. Delivering resource materi- 
als to an applicant at the bar exam from 
which the applicant would draft a brief 
is one example of performance testing.” 
The National Conference of Bar Exam- 
iners has approved the multistate per- 
formance test which was administered 
for the first time in February 1997. As 
of November 1996, eight states have 
added the MPT to their bar examina- 
tions.** While Florida is not one of those 
states, performance testing in some 
context clearly has a future. 

The MacCrate Report’s statement of 
skills and values has created new in- 
teractions between law schools, the 
practicing bar, and the judiciary focused 
on building an educational continuum 
to ensure that we and tomorrow’s law- 
yers continue to perform as ethical and 
competent professionals in the 21st cen- 
tury. Thinking like a lawyer is a con- 
stant over the centuries. The only con- 
stant in doing like a lawyer is the 
accelerating rate of change in perfor- 
mance complexities and requirements. 
Legal education must prepare lawyers 
to think and to do like lawyers in a new 
millennium. The public demands and 
deserves no less. Stay tuned. As the 


great Yogi Berra himself said, “It ain’t 
over till it’s over.” O 
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Legal Education 2010 


he law graduates of the 

Class of ’13—2013 that is— 

will have experienced an 

education that is remark- 
ably similar to and yet far different 
from the legal training most of us en- 
countered. While we would recognize 
the titles of the classes in the core cur- 
riculum, the members of the Class of 
13 are likely to have been taught so- 
phisticated lawyering skills we did not 
confront until practice, through meth- 
ods we never dreamed would be used 
in law school. To get a closer look at le- 
gal education in the early part of the 
next century, let’s draw upon Disney- 
like technology to propel us into the fu- 
ture, permitting us to follow two stu- 
dents—call them Keisha and 
Sam—from the time they enter law 


by Joseph D. Harbaugh 


school in the fall of 2010 to their gradu- 
ation as members of the Class of 713. 


Fresh Look at Old Subjects 
Pius Some New Things 

At first glance, the class schedules 
Keisha and Sam received at orientation 
are almost identical to those in our first 
year of law school: contracts, torts, 
criminal law, property, and civil proce- 
dure, courses that have formed the sub- 
stantive educational foundation of law 
students since 1870 when Harvard’s 
dean, Christopher Columbus Langdell, 
invented the case method and thereby 
created the modern law school. Many 
topics Keisha and Sam will study in 
these core courses are those we 
struggled with—offer and acceptance, 
proximate cause, mens rea and actus 


reus—although, as would be expected, 
there are new legal twists and turns as 
courts manipulate the underlying prin- 
ciples and concepts to meet evolving 
circumstances and conditions. 

A visit to one of Keisha and Sam’s 
classes suggests that some things have 
changed dramatically. The first thing 
you notice is the absence of those enor- 
mous red and blue casebooks and the 
accompanying ubiquitous yellow legal 
pads that crowded students’ desks. In 
their place, you observe every student 
working away at a laptop computer, 
free-standing state-of-the-art equip- 
ment not connected to either a power 
source or a data port. The second thing 
to strike you is the large projection 
screen that dominates the front of the 
classroom where a chalkboard may be 
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expected. The professor, also armed 
with a powerful compact computer, has 
split the screen, on one side paging 
through the assigned electronic case- 
book and on the other walking through 
a hypothetical torts problem that in- 
cludes audio and video clips of an acci- 
dent, as well as a graphics and text ex- 
planation of the situation. 

The professor tells the class to 
quickly search relevant legal data bases 
for cases involving similar situations 
and to compare them with the decision 
set forth in the principal case which is 
the focus of the group’s analysis. The 
class settles into a concentrated hum 
of quiet conversation as students click- 
clack through variously stated search 
requests, hunting for appropriate pre- 
cedent. A few minutes later, Keisha tri- 
umphantly announces isolation of three 
cases that appear to be on point. With 
a few swift keystrokes, Keisha follows 
the professor’s instruction to display 
the citations to the three decisions on 
one side of the screen and to project her 
brief of the principal case on the other 
side. The professor then walks the class 
through a breakdown of the problem 
into component parts, hypertexting the 
group backward and forward, linking 
concepts studied earlier in the term 
with new theories soon to be encoun- 
tered. 

After class you trail behind Keisha 
and Sam as they join others outside the 
building on the student patio. The con- 
versation inevitably turns to the torts 
hypothetical they worried through in 
class the preceding hour. A heated de- 
bate ensues in which Sam and some 
others are aligned against Keisha and 
other colleagues on an interpretation 
of the rule discussed in class. Ulti- 
mately, the group agrees that only the 
professor can provide the definitive 
answer. Sam whips out his laptop, di- 
als in to the law school’s local area net- 
work, e-mails a query to the professor, 
and copies it to the torts “listserv” so 
others in the class may be aware of the 
debate. 

While connected, Sam advises the 
group that the professor has posted a 
“pop quiz” that needs to be completed 
and submitted electronically by the 
next day and has announced team 
projects due in two weeks. The group 
groans and one asks how these new 
projects fit with their assignments in 
other classes. Sam quickly pulls up the 
syllabi of all their teachers and, using 
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the school-wide daily calendar, reviews 
the tasks set by all of their professors. 
The group grudgingly concludes their 
teachers must have coordinated the 
assignments because there is just 
barely enough time available in the 
near term to complete everything. 

Sam jumps back to the listserv to 
learn that five other class members 
have entered into the discussion of the 
rule interpretation, one of whom sug- 
gests a position that differs from the 
perspectives advanced by Sam and 
Keisha’s contingents. Just as they fin- 
ish typing a rejoinder to this third view, 
the professor interrupts with a response 
to the original inquiry. As the students 
dissect the answer, they learn the pro- 
fessor did not resolve the question. In- 
deed, to the contrary, the response 
raises new and more complex permu- 
tations of the initial problem that take 
the group off in a new and more fasci- 
nating direction. Shortly thereafter, the 
new dilemma is reduced to writing and 
posted on the torts listserv, prompting 
even more students to participate in the 
ongoing dialog. 

Keisha and Sam are enrolled in two 
classes unlike anything you encoun- 
tered in your first year of law school. 
International environmental law is a 
statutory-based course taught from a 
comparative law perspective. The pro- 
fessor uses the problem method to in- 
troduce the students to the legal issues 
but provides them with only statutes, 
regulations, and other positive law re- 
sources plus commentaries and other 
secondary sources. Designed to contrast 
sharply with the appellate case/com- 


mon law approach that dominates the 
remainder of the curriculum, this class 
introduces students to the reality that 
American lawyers are involved in a 
worldwide profession in which an un- 
derstanding of the legal principles of 
other nations and an appreciation of 
common societal goals are essential. 

The final course taken by our two stu- 
dents, lawyering skills and values, 
bears some resemblance to the research 
and writing course you struggled 
through in your initial year of law 
school, but the class does not look like 
the one you remember. Keisha and Sam 
and about 20 of their classmates are 
grouped in a “law office” where the pro- 
fessor is the “senior partner” and the 
students are the “associates.” First year 
student associates are assigned to work 
on cases that have the look and feel of 
the files handled in the typical law of- 
fice. To complete the task identified by 
their senior partner, student associates 
wade through the papers that inevita- 
bly accumulate in a lawyer’s file—hos- 
pital reports, telephone messages, in- 
vestigation summaries, and deposition 
transcripts. Keisha, Sam, and their col- 
leagues learn to separate the relevant 
from the irrelevant in the information- 
overloaded world lawyers regularly 
encounter. In contrast to the one- or 
two-page summary of a legal problem 
most of us received, this is a much 
richer milieu in which to learn the nu- 
ances of legal reasoning, writing, and 
research, to learn how to “think as a 
lawyer.” But Keisha and Sam’s course 
goes beyond the “thinking” aspects of 
lawyering to the “doing” parts. In addi- 
tion to researching legal issues and 
writing legal memos, the student asso- 
ciates are introduced to the principles 
of effective interviewing, client counsel- 
ing, negotiation, document drafting, 
and pretrial motion practice. 

In a sophisticated simulation envi- 
ronment that utilizes audio and video 
feedback techniques, student associates 
interview their clients, draft affidavits 
on their behalf, counsel them on the 
implications of an opinion letter they 
have written, prepare court papers, and 
argue motions. Students also learn 
something about the business side of 
lawyering by being required to main- 
tain time sheets and understand the 
fundamentals of an office management 
system. 

One of the most important aspects of 
the lawyering skills and values pro- 
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gram is the requirement that student 
associates confront the ethical and pro- 
fessionalism dilemmas that inevita- 
bly arise in the relationships between 
attorney and client, among attorneys, 
and between attorneys and the court. 
These predicaments pop up unexpect- 
edly in the student law office, just as 
in real life. Through this process, the 
law students quickly learn the differ- 
ence between what’s right, even when 
it hurts, and what’s wrong, even when 
no one would ever know. 


Face-to-Face with Early Pro 
Bono Experiences 

While the simulation environment of 
the first year lawyering skills and val- 
ues program presents Keisha and Sam 
with some of the day-to-day realities of 
the legal profession, nothing can match 
being in the field, observing lawyers at 
work, and doing what lawyers do. 
Keisha and Sam’s law school requires 
its students to utilize the observation 
model of learning by serving in a pro 
bono setting. 

During the second semester of their 
first year, Keisha and Sam meet with 
the director of the law school’s public 
interest law center to discuss the areas 
of law that most captured their inter- 
ests. After tapping into a national data 
base of possible pro bono placements, 
the director helps them decide which 
law office best meets their needs and 
strengths. Keisha chooses to spend a 
portion of her summer working in a 
nearby office that advocates the eco- 
nomic and entitlement rights of poor 
children and families. Sam decides to 
work as a volunteer investigator in the 
public defender’s office in his hometown 
in another state. Both of them spend 
the summer between their first and 
second years doing legal work on real 
problems in real settings, helping 
people who need their assistance, and 
fulfilling the profession’s highest ide- 
als. 


Focusing on Litigation or 
Business Practice 

Before departing for their summer 
pro bono assignments, Keisha and Sam 
register for their second year courses. 
In addition to the core legal 
subjects,such as evidence, corporations, 
wills and trusts, criminal procedure, 
family law, and income tax, Keisha and 
Sam had to choose either the litigation 
or the business/transactional track in 


the second year of the lawyering skills 
and values program. The tracks were 
designed to focus on the two primary 
roles of lawyers— dispute resolver and 
transaction facilitator—and to allow 
students to develop oral advocacy skills 
or enhance their ability to counsel busi- 
ness clients in simulated legal environ- 
ments. 

Sam was determined to become a 
trial lawyer so he selected the litiga- 
tion track, specially designed by the law 
school to teach students to be effective 
and persuasive in courtroom settings. 
Sam was assigned to a newly consti- 
tuted student law office led by a tal- 
ented practitioner professor, an adjunct 
faculty member with extensive litiga- 
tion experience. The practitioner pro- 
fessor directed Sam and his colleagues 
as they prepared and responded to writ- 
ten interrogatories, conducted deposi- 
tions, argued trial motions, prepared a 
trial brief, pled a bench trial, and pre- 
sented a complex case to a jury. At the 
conclusion of the jury trial, the student 
associates designated the record, par- 


ticipated in an appellate mediation, 
prepared a full brief on appeal, and ar- 
gued the matter before a three-judge 
panel of an intermediate state appel- 
late court. 

Keisha selected the business/trans- 
actional track and was placed in a law 
office directed by a sophisticated busi- 
ness lawyer who served as the practi- 
tioner professor. In this setting, Keisha 
conducted several typical legal trans- 
actions—a real estate closing, the fi- 
nancing of a new business, a buy-sell 
contract, and the reorganization of a 
closely-held corporation. After this sur- 
vey of classic legal transactions, Keisha 
worked with a team that concentrated 
on the lawyer’s multi-faceted role in the 
life of a fast food franchise, taking the 
business through several critical stages 
from startup through dissolution. As a 
business/transactional student, Keisha 
focused on the wide range of skills an 
office lawyer must master: complex 
counseling, multi-party negotiation, 
mediation, conciliation, business pre- 
sentations, and sophisticated document 
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drafting. 

Although one student focused on dis- 
pute resolution and the other on busi- 
ness deal-making, both were exposed 
to advanced levels of the skills crucial 
to competent lawyering. Moreover, be- 
cause the students in the simulated law 
office setting continued to be exposed 
to the ethical and professionalism is- 
sues that haunt lawyers, they were led 
to a deeper understanding of the val- 
ues that envelope the lives of attorneys. 


Combining a Clerkship with 
international Study 

Both Keisha and Sam decided to di- 
vide the summer following their second 
year between a clerkship and study 
abroad. To further his career interests 
in litigation, Sam spent the first half 
of the summer clerking for a local trial 
judge. In addition to researching and 
writing bench memos for the judge, he 
sat in on status and settlement confer- 
ences, jury and bench trials, and in- 
chambers discussions with counsel. 
Most valuable, however, was that time 
after court had adjourned when the 
judge debriefed the events of the day, 
analyzing each attorney’s style, identi- 
fying what impressed her most, and 
suggesting what each lawyer could do 
to improve performance. During the 
second five weeks, Sam traveled to 
England to participate in the school’s 
international study program in London. 
After attending class for three and one- 
half hours each morning, Sam spent the 
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afternoons in the chambers of a Middle 
Inn of Court barrister. There he ob- 
served the litigation practice of a non- 
U.S. advocate, contrasting it with what 
he had seen and heard back home. 
Keisha opted to spend the initial por- 
tion of the summer recess in the law 
school’s program in Caracas, Venezuela. 
She spent each morning in the law of- 
fices of a major Venezuelan firm that 
specialized in a multinational business 
practice. She furthered her Spanish 
skills by translating commercial docu- 
ments and her international law know}- 
edge by working with partners on the 
business ventures they were putting 
together for clients from around the 
world. Each afternoon, Keisha attended 
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an international business transactions 
class and a session on U.S.-Latin 
American comparative Jaw. The 30 or 
so students came from Keisha’s law 
school, other U.S. schools, and the three 
major Venezuelan legal academies. The 
student body diversity provided Keisha 
with a perspective on global law not 
available at a home institution. When 
she returned home, she spent the rest 
of the summer interning in a large cor- 
porate law department. 


Preparing to “Hit the 
Ground Running” 

Sam and Keisha spent considerable 
time worrying about their capstone 
clinical semester. Sam thought hard 
about the public service clinic, where 
he was sure to get litigation experience 
interning in either a government office 
or a legal services program. He reluc- 
tantly put that option aside because he 
concluded he could get to court more 
often through either the children and 
family or the criminal justice clinic. 
While unsure whether to pursue a ca- 
reer in the field, Sam finally selected 
criminal justice because he knew from 
his earlier defender experience that the 
clinic would afford the most opportuni- 
ties to try cases. Keisha, on the other 
hand, eventually settled on the busi- 
ness practice clinic. To do so, she was 
forced to give up the environmental law 
and the international law clinics. By 
choosing the business practice clinic, 
she thought she had a good chance to 
get placed in a medium-size Atlanta 
firm that specialized in a corporate and 
banking practice. While she would be 
exposed to transactional work in the 
environmental and international clin- 
ics, she feared they were too focused 
substantively to provide the experience 
she sought. 

Keisha and Sam began their third 
year in the clinical semester with three 
weeks of intensive advanced level 
classes with the other 20 or so students 
in their chosen clinical area. The 
classes, which ran five or six hours a 
day, tackled tough substantive, skills, 
and policy questions in each clinical 
specialty. Keisha divided her time be- 
tween advanced corporate and commer- 
cial law, corporate practice workshop, 
and a law and economics seminar. 

Sam’s classes included advanced 
criminal procedure, criminal trial tac- 
tics, and the psychology of jury selec- 
tion. The substantive classes were 
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taught by full-time law school faculty 
who also assumed overall direction of 
the clinical semester program. Skills 
classes were led by experienced adjunct 
practitioner professors, while policy 
classes were taught by specialists from 
within and outside the university. For 
example, Sam’s jury selection class was 
team-taught by a professor from the 
graduate school of psychology who spe- 
cialized in small group dynamics and 
by one of the nation’s most respected 
jury consultants. 

The three weeks of classes allowed 
the students to bond as a group in ad- 
vance of the common professional ex- 
periences they later shared. It also gave 
the students the opportunity to get 
ready for their internship placements. 
Sam was assigned to the local state 
attorney’s office. During the initial 
three weeks of the term, he spent some 
of his hours outside of class meeting 
members of the staff and learning of- 
fice procedure. Keisha got the place- 
ment she wanted in Atlanta and found 
time to arrange housing and communi- 
cate by phone, fax, and e-mail with law- 
yers and staff at the firm. 

At the end of three weeks, Sam and 
Keisha met with the experienced prac- 
titioner professor who acted as their 
personal field instructor. Carefully se- 
lected by the law school’s clinical fac- 
ulty on the basis of legal expertise and 
teaching potential, the instructors as- 
signed them to work on pending legal 
matters, served as their mentors and 
professional coaches, and gave them 
feedback on their lawyering perfor- 
mances. For the next 12 weeks, Sam 
and Keisha worked full-time, side-by- 
side with their field instructors, on 
cases that are etched in their memo- 
ries and influential in shaping their 
professional personas. For example, 
Sam bested one of the most respected 
defense attorneys in the area in a 
deadly weapon assault jury trial that 
involved several expert witnesses. 
Keisha participated in the negotiation 
leading up to the drafting of an agree- 
ment between a client of the firm and 
the off-shore manufacturer of cutting 
edge high-tech equipment. 

One night a week during their three- 
month clinical internships, Keisha and 
Sam joined their classmates for a three- 
hour seminar session. Sam returned to 
the law school to participate in the class 
meeting of his clinic. Keisha and other 
members of her clinic who were placed 


in law offices in the state and across 
the country participated in the class 
through the medium of compressed 
video. Keisha in Atlanta and those in- 
terning in New York, Chicago, and else- 
where used their laptop computers to 
connect with their colleagues on cam- 
pus via an Internet hookup that allowed 
them to see, hear, and contribute to the 
class discussion. These sessions facili- 
tated Sam and Keisha’s professional 
socialization as they shared and com- 
pared perspectives of the legal system 
with fellow students interning in the 
same specialty but in different settings. 

The clinical semester concluded with 
a final intensive week back at the law 
school. In wrapup debriefing and evalu- 
ation sessions, Sam and Keisha mea- 
sured the breadth and depth of their clini- 
cal internship education and cataloged 
what they still needed to learn before 
assuming primary responsibility for their 
own clients after graduation. 


Final Educational Bridge 
Keisha and Sam now knew exactly 
which traditional classes to take in 


their final semester of law school to 
prepare for the transition to practice. 
In addition to several advanced level 
substantive subjects taught by full-time 
and adjunct faculty during regularly 
scheduled hours over the length of the 
term, each signed up for some special 
courses. Keisha enrolled in two one- 
credit business courses that were con- 
ducted over long weekends. The first 
class, international trade agreements, 
was taught by the managing partner of 
a large London solicitor firm, while the 
instructor for the second class on merg- 
ers and acquisitions was a senior part- 
ner in a well-known Wall Street firm. 
Neither professor ever set foot in the 
law school. Instead, the classes were 
conducted via distance learning tech- 
nologies, including compressed video 
and real-time computer transmission, 
linking the offices of the instructors in 
New York and England with the class- 
room on campus. 

Sam’s evening class on scientific evi- 
dence and expert witnesses used the 
same distance learning equipment to 
join students at three law schools, one 
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in another part of the state and two in 
the Midwest, into a single seminar. 
Three professors who had collaborated 
in producing the leading text on the 
subject team-taught the course simul- 
taneously to students at each of the 
schools. 

Keisha and Sam also found time in 
their final semester to successfully com- 
plete several noncredit classes offered 
through the career development acad- 
emy. They both learned in clinical 
placements that as lawyers they would 
be called on to manage a staff, attract 
clients, streamline billing systems, and 
select software. Whether they joined a 
large or small firm, practiced in a cor- 
porate or public setting, they knew 
business skills as well as legal knowl- 
edge would be needed. Luckily, their 
law school did not ignore the critically 
important management component of 
law practice. 

The career development academy, 
operated by the school’s placement of- 
fice, recruited adjunct faculty who pre- 
sented classes on the nuts and bolts of 
law practice management. Keisha, who 
had accepted a position with the firm 
in Atlanta, enrolled in two short 
courses: small firm practice and finan- 
cial practices for lawyers. Sam, who had 
been offered an assistant state 
attorney’s slot, decided to take the ca- 
reer development academy’s course in 
Spanish for legal professionals and the 
professionalism tutorial, a class in 
which a distinguished retired judge met 
each week for two hours with four stu- 
dents to discuss the meaning of being 
a member of the legal profession. 

Keisha and Sam approached gradu- 
ation with anticipation. Nervous about 
the final hurdle, the bar exam, they 
nevertheless felt ready to enter the pro- 
fession. They both were confident of 
delivering the services their clients 
would need and their employers would 
expect. Their confidence was supported 
by the knowledge they had received a 
thorough and effective legal education 
that combined substantive legal knowl- 
edge, critical lawyering skills, and en- 
during professional values. 


Conclusion: Pipedream 
or Reality? 

Will law schools actually be able to 
offer such a comprehensive legal edu- 
cation just a few short years in the fu- 
ture? Is the technology in sight? Are the 
resources available? The short answer 
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to each of these questions is a firm yes. 
Indeed, virtually everything mentioned 
above is either now in place or will be 
implemented within the next few years 
at the Shepard Broad Law Center of 
Nova Southeastern University. 

¢ Fall ’97 entering students at the 
law center will come with laptop com- 
puters and will work in a completely 
wireless network environment that cov- 
ers all classrooms, the law library, and 
all public areas of the building. Stu- 
dents will be able to dial-in to the sys- 
tem from any telephone in the world. 

¢ The lawyering skills and values 
program, including the second year 
choice between litigation and transac- 
tional tracks, will be offered next fall. 
A required course in international en- 
vironmental law, on the other hand, will 
be considered sometime in the future. 

¢ Recognition and support for pro 
bono work has been approved by the 
law school faculty. The full-time direc- 
tor of the public interest law center is 
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now placing students. 

¢ The law center operates a summer 
program with internships in Caracas, 
has an exchange agreement with 
England’s Anglia University, and is ex- 
ploring other international opportuni- 
ties in the Caribbean and Russia. 

¢ Every future student of the law cen- 
ter is guaranteed a 12-credit clinical 
semester in the third year. All six clini- 
cal semester programs will be available 
by the 1999-2000 academic year. The 
first two clinical semesters— criminal 
justice and children and families—are 
being offered this term; three others— 
business practice, environmental law 
and public service—will be in place next 
year. 

¢ Students are now interning in 
placements in Florida and around the 
country. Weekly clinical seminars are 
being conducted via compressed video 
from distant sites. 

e The initial career development 


academy courses, including some of 
those mentioned, are being offered to 
NSU students this semester. A full cur- 
riculum of noncredit law office manage- 
ment courses will be available in 1998. 

¢ The NSU law faculty is consider- 
ing the creation of mini courses taught 
by nonresident faculty through distance 
learning technologies. 

¢ To ensure that students maintain 
an appropriate balance between tradi- 
tional substantive courses and the criti- 
cal skills and values program, the fac- 
ulty has increased the number of 
credits required to graduate. 

Will all law schools offer the profes- 
sional academic program described in 
this article? Of course not. There will 
continue to be great diversity in the 
academic programs of law schools; how- 
ever, every law school will offer its vi- 
sion of an integrated curriculum de- 
signed to prepare graduates for the 
practice of law in the next century. O 


Authority’ on Personal Injury, 


When it comes to Personal Injury, there’s only one Authority. Complete coverage of 
personal injury actions. From the company that has helped attorneys practice law with 
complete confidence for more than a century. Contact your 
Matthew Bender representative or call 1-800-223-1940. 


MATTHEW 6 BENDER 
Purtner with the Brightest Minds m Law 


bttp://www.bender.com 


THE FLORIDA BAR JOURNAL/MAY 1997 63 


; 
<3 
uss 
# 


The Florida Supreme Court 
Commission on Professionalism 
and the Crises of Legal Education 


he initial meeting of The 
Florida Supreme Court 
Commission on Profession- 
alism was held in January 
in Miami. Justice Harry Lee Anstead, 
commission chair, presided over a 
unique combination of leaders of the 
bench, the bar, and the law schools. 
Each branch of the profession reported 
on some of its activities. The law schools 
reported fairly specifically on various 
ways in which they are working to en- 
hance professional skills training in gen- 
eral and professionalism in particular. 
It is important for members of the 
bench and of the bar to understand that 
the law schools are doing more than 
issuing statements about the wonder- 
ful job they are doing. As one step to- 
ward that end, Justice Anstead has sug- 
gested that I share with The Florida 
Bar some of the comments I directed to 
law faculty in a recent presentation and 
article in the Journal of Legal Educa- 
tion. The article includes a candid as- 
sessment of challenges facing law 
schools and the need of law faculty to 
respond.’ 
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by Donald J. Weidner 


The Crises of Legal Education 

My basic message is that law schools 
are all in the same fleet if not in the 
same boat—and that law teachers as a 
group should recognize and respond to 
the fact that law schools are being buf- 
feted by cross-currents of crises in con- 
fidence. 

We are a part of the higher educa- 
tion industry and share in its chal- 
lenges. Colleges and universities today 
face what is in my experience an un- 
precedented crisis in public confidence. 
Universities are being pressured to de- 
vote more of their resources to under- 
graduates rather than to graduate and 
professional students. Those of us who 
teach in public institutions also live 
within the wake of the current crisis in 
confidence in government institutions. 
As law teachers, we also are part of the 
legal profession, which continues to 
flounder in significant public unpopu- 
larity. Within the legal profession, par- 
ticularly within the organized bar, 
many believe that the law schools are 
not doing their best to prepare students 
for the practice of law. 


The crisis in confidence from within 
the organized bar is serious and needs 
to be addressed. There are legitimate 
and important questions about the pre- 
paredness of many of our graduates.’ 
There are equally important questions 
about the appropriate admixture of fac- 
ulty scholarship, and whether too much 
of it is directed only toward other aca- 
demics.* Perhaps more important, there 
are too many arenas of continuing le- 
gal education, of law reform, and of 
public service into which law professors 
seldom venture. And there are too many 
law teachers who have given the im- 
pression to too, many students, practi- 
tioners, and judges that they have noth- 
ing but disdain for the practice of law. 
We are reaping the disdain we have 
been sowing. 

Despite the importance and urgency 
of the challenges we face from within 
the legal profession, my thesis in this 
essay is that the crises that affect 
higher education in general—the chal- 
lenges we face that we share with other 
institutions of higher education—are at 
least as significant for law schools as 
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are the more narrow issues that are 
peculiar to legal education. Both must 
be considered at the same time. At the 
very least, the larger context must in- 
form our response to the more narrow 
issues. 


Hot Issues for the Higher 
Education Establishment 

The higher education establishment 
is consumed by the reality that the 
management of educational resources 
is currently a matter of great local, 
state, and national concern. The Asso- 
ciation of Governing Boards of Univer- 
sities and Colleges has identified key 
public policy issues ranging from cost 
containment and productivity initia- 
tives to accountability and regulatory 
reform.‘ Most of these issues raise fun- 
damental questions about the financ- 
ing and management of colleges and 
universities. Ultimately they raise the 
most sensitive issues of faculty produc- 
tivity and university governance. 

Illustrations of governance and pro- 
ductivity issues abound. National at- 
tention has been focused on the battle 
for control over Florida’s public univer- 
sities, particularly the control over tu- 
ition.’ In California, privatization of at 
least one of the state’s law schools is 
high on the agenda.® And in Ohio offi- 
cials have made clear that the state will 
no longer spend as much to subsidize 
legal education.’ 


Cost of Higher Education 

The single most important fact ani- 
mating unprecedented concern with 
university management is that the 
costs of higher education have been in- 
creasing much more rapidly than the 
costs of other goods and services. More 
than 30 members of Congress have 
asked the General Accounting Office to 
study why college tuition continues to 
climb faster than inflation.’ It seems 
that everyone has joined the debate 
over faculty productivity. Leaders in 
many states are either requiring or per- 
suading boards and institutions to 
study the productivity of college faculty. 
By 1995, 24 states required annual re- 
ports or a first-time report of faculty 
workloads.® Increasingly, states will 
study and compare notes on faculty 
workloads. 

The crisis in public confidence is clear. 
An influential report published by the 
American Council on Education, Cor- 
porate Lessons for American Higher 


Education, reports widespread concern 
both about the affordability of higher 
education and about the skills of recent 
graduates. The report concludes: “If 
there is not a crisis in American higher 
education, there is surely enough evi- 
dence at hand to conclude that its lead- 
ers need to act—and act now—to re- 
store public confidence.”'° The public is 
concerned because the public is paying 
most of the bill for educational ineffi- 
ciency. 


New Concern for 
Undergraduate Education 

Concern about today’s undergraduate 
student population—particularly about 
their progress through the system, the 
training they receive, and the indebt- 
edness they incur—has led many policy 
makers to relegate legal education, and 
much of graduate education, to a burner 
way, way back on a very large and over- 
crowded stove. The recent drastic cuts 
in the state support of legal education 
in Ohio, for example, have been ex- 
plained in terms of the priority of un- 
dergraduate education." 
¢The New Undergraduate Population 

Fewer of today’s students match the 
traditional image of a college under- 
graduate—a white male from a relatively 
affluent family, about 20 years old, at- 
tending college full-time, and graduating 
in four years. More women than men 
have been enrolled every year since 1979. 
Affluence has been replaced by need— 
six of 10 full-time undergraduates receive 
financial assistance that averages more 
than $3,800 per year. The number of older 
students on campus has increased by 141 
percent over the last 20 years. More than 
four of 10 undergraduate and graduate 
students attend school part-time. Ap- 
proximately one in five students today is 
a member of a minority group and ap- 
proximately one in 10 reports a disabil- 
ity.” 

Only about half of the students en- 
rolled full-time in four-year institutions 
receive a bachelor’s degree within the 
traditional four years. Nontraditional 
students have a tougher time graduat- 
ing within three or four years than tra- 
ditional students. And many college 
graduates are striking potential em- 
ployers as unprepared in basic reading, 
writing, critical thinking, problem-solv- 
ing, and communication skills. 

Legislative and other leaders are ask- 
ing—and pressuring—university ad- 
ministrators and faculty to tend more 


to undergraduates and less to gradu- 
ate and professional students. Often 
they also are asking faculty to spend 
less time on research and more time on 
teaching. For example, Florida’s Teach- 
ing Incentive Program earmarks a sig- 
nificant proportion of legislatively ap- 
propriated salary-increase dollars for 
$5,000 additions to the base salaries of 
faculty who are selected as outstand- 
ing teachers. Scholarly productivity is 
not a criterion. Nor is public service. 
The system is clearly designed to draw 
a bright line between winners and los- 
ers. The first year the program was in 
effect, law and other postgraduate fac- 
ulty were ineligible. 

¢ Other Impacts on Law Schools 

What has happened to the under- 
graduate student population has had 
an obvious impact on law school ap- 
plications. As the economic recession 
hit, students found themselves in an 
educational experience that was taking 
too long, putting them deeply in debt, 
and offering them little in the way of 
enhanced employment opportunities. 
When the word got out to these stu- 
dents—and to people who were think- 
ing of applying to law school after be- 
ing out of college several years—that a 
legal education would take more time, 
require them to proceed at an academic 
pace faster than they were used to, and 
put them deeper in debt without offer- 
ing them any promise of enhanced em- 
ployment opportunities, many elected 
to pursue other avenues. Law school 
applications have declined by almost 30 
percent in the last five years. 

Our ability to provide access to the 
legal profession for students who are 
not affluent is a grave concern. In par- 
ticular, our ability to continue to diver- 
sify our student bodies and hence the 
legal profession is in question. Within 
just the past few months, Congress 
eliminated funding for the Council on 
Legal Educational Opportunity;'* Ohio 
officials decided to cut funding for le- 
gal education for students with lower 
academic credentials;'* and the Su- 
preme Court denied certiorari in 
Hopwood v. Texas, 116 S. Ct. 2580 
(1996). 

There are other significant conse- 
quences of the changing applicant popu- 
lation. First, some law schools have 
become ferociously, even ludicrously 
competitive for students. A recent ar- 
ticle in the National Law Journal de- 
scribes one relatively new law school’s 
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attempts to attract applicants by assur- 
ing them that there will be a pot of 
employment at the end of their law 
school’s rainbow.* Such efforts invite 
intervention by the organized bar and 
by consumer protection agencies if not 
by the educational establishment. 

Second, some of the law schools at the 
bottom of the pecking order, including 
some ABA-accredited schools, are find- 
ing themselves perilously close to open 
admissions. Will some of these law 
schools, because of the low academic 
abilities of their students, be tempted 
to avoid programs that emphasize tra- 
ditional academic excellence? Will they, 
instead, be tempted to offer “practical” 
skills and “real lawyering” to students 
whose strength has never included aca- 
demic performance? Will students be 
told that they will get better jobs if they 
learn to be “real lawyers” as opposed to 
pointy-heads? Will the bar be told that 
“real lawyer” programs, rather than 
more traditional law school programs, 
should be mandated for bar admission? 

Almost all of us need to recognize 
that today’s unprepared college stu- 
dents will be tomorrow’s unprepared 
law students. I submit that the chang- 
ing student population means that rig- 
orous, university-based academic edu- 
cation is more important for us to 
deliver than ever. We have applicants 
who are in desperate need of training 
in critical reading, critical thinking, 
problem-solving, and communication 
skills, and who need to be informed by 
a sense of history and of philosophy. In 
short, there is as much a need as there 
ever was for law schools to engage their 
students in the rigors of traditional aca- 
demic excellence. 

On the other hand, academic insti- 
tutions must reform. We must prepare 
our students in the midst of a revolu- 
tion in technology. We must teach them 
more of a global understanding. We 
must teach them to work better in 
teams. We must better prepare them 
for the practice of law. And we must do 
so more cost-effectively because we as 
educators are forced to compete with 
other social institutions for scarce re- 
sources. 


The Corporate Analogy 

My basic message for law faculty is 
that the rest of the world—i.e., every- 
one except college or university fac- 
ulty—sees higher education as having 
failed to reform itself the way business 
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that today’s 
unprepared college 
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unprepared 
law students 


has. Everyone sees corporate America 
as having undergone radical restructur- 
ing.'® Some of that restructuring has 
been painful, some of it has been per- 
ceived as cruel or unfair, but on the 
whole it has been seen as a process that 
was and is necessary to modernize and 
maintain competitiveness. 

Business leaders and legislators see 
colleges and universities as institutions 
that have steadfastly refused to at- 
tempt the kind of progress that has 
been made in corporate America. The 
corporate analogy calls attention to the 
chasm between the academy and the 
outside world. Many faculty are imme- 
diately offended by the very suggestion 
of a corporate analogy. Some are hos- 
tile to the corporate world as they see 
it. Some say that the corporate world 
has gotten worse, not better. Some say 
that the corporate world is not the 
world they choose to live in. Some say 
that universities should not be com- 
pared with for-profit organizations. And 
some say simply that faculty produc- 
tivity is hard to define. 

Nevertheless, there are many of us 
within colleges and universities who 
believe that we in higher education are 
paying a heavy price for our failure to 
persuade leaders in business and in 
government that we are effectively 
managing our resources. We need to do 
a better job, and we need to persuade 
people we are doing a better job. We will 
not be able to do either if we take the 
position that we need not measure up 
to any standards but our own. 

The Corporate Lessons report makes 
the point that colleges and universities 
in the 1990s reflect the situation that 
existed in hundreds of major American 


corporations a decade ago. In many of 
those corporations: 
¢ a well-entrenched bureaucracy existed; 


¢ employees enjoyed unwritten guarantees 
of lifetime employment; 


* some were paid essentially for just show- 
ing up; 
¢ customers were viewed more often as 


irritants than as the reason for the 
organization’s existence; 


¢ new technologies and new competitors 
were changing markets, products and 
manufacturing methods; 


¢ innovation was smothered under layers 
of bureaucracy; and 


¢ some things were done because they had 
always been done, and 


* some things were being done superbly 
that should not have been done at all.” 


Throughout the country, the analogy 
has been heard, and it has resonated. 


Where to Go from Here? 

I certainly do not mean to suggest 
that higher education has made no re- 
sponse to the crises in confidence or to 
the increased scarcity of resources. The 
first line of response has been an at- 
tempt to increase revenues. Recent 
years have seen more lobbying for in- 
creased public funding for higher edu- 
cation, intensified efforts at private 
fundraising, the development of profit 
centers, and, perhaps most signifi- 
cantly, increased tuition. The second 
line of response has been retrenchment, 
but it has been retrenchment without 
the sort of restructuring that has taken 
place in American business. 

Corporate Lessons states that higher 

education’s response to financial pres- 
sures has been limited to the adminis- 
trative side of operations, avoiding 
those with tenure. In the eyes of corpo- 
rate managers, universities have not 
engaged in true restructuring: 
For corporations, restructuring means two 
things. It means developing or acquiring 
new business lines. And it means dropping 
existing products and services—because the 
corporation provides them inefficiently, it 
should never have been providing them in 
the first place, or they do not fit into the 
corporation’s new statement of philosophy 
and goals. 


In higher education, restructuring might 
entail introducing new instructional tech- 
nologies, reorganizing departments into in- 
terdisciplinary units, or changing how aca- 
demic progress is measured from credits 
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earned to outcomes assessment. 


There is a widespread consensus out- 
side the academy that the academy 
should employ, to a far greater extent 
than it has, some of the techniques that 
were used to “reinvent” corporations in 
the 1980s: defining missions, focusing 
on quality, flattening hierarchies and 
giving employees more authority, exam- 
ining bureaucratic fat, and contracting 
for noncritical services. This consensus 
is shared by many university adminis- 
trators, who are caught between out- 
siders pressing for change and faculty 
members resisting it. 

The corporate experience suggests 
the following steps for law schools. 

1) Define your core mission 

Take a hard look at what you are do- 
ing and why you are doing it. 
Deemphasize or dispose of programs 
that are not a part of your core mission. 
Concentrate on what you do best. Ri- 
chard J. Mahoney, chair and chief ex- 
ecutive officer of Monsanto Company, 
has suggested that the following ques- 
tions might be asked in the reexami- 
nation: 

What is the essence of this institution? 


What are our core functions and depart- 
ments? 


What is our primary goal? Which pro- 
grammatic priorities are nonnegotiable? 


If we had to choose between research and 
teaching as our main emphasis, which 
would we choose? 


Are 90 percent of our discretionary funds 
targeted on priority activities? If not, why 
not?!9 

No one model can or should apply to 
all law schools. There are differences 
among law schools, based in part on 
whether they are affiliated with a uni- 
versity, the kind of university, and the 
nature of the affiliation; whether they 
are urban or rural; whether they have 
a night program, a large endowment, a 
technological infrastructure, a student 
body with a strong academic back- 
ground, an affluent student body, and 
so forth. 

2) Examine your internal bureaucracy 

With your priorities in mind, ask how 
you can cut costs. Avoid across-the-board 
cuts and fight for your core mission. Large 
organizations cut costs through such bud- 
getary devices as “zero-based” budgeting, 
contracting for noncritical services, en- 
couraging early retirements, and reduc- 
ing organizational layers. Financial in- 
centives toward specific goals are used 
extensively.” 


If we had to choose 
between research 
and teaching as our 
main emphasis, 
which would we 
choose? Are 90% of 
our discretionary 
funds targeted on 
priority activities? 


If we don’t take these steps, one of 
two things will happen. Either others 
will impose them on us, or others will 
simply turn away and leave us to sink 
or Swim on our own. 

Whether we like it or not, there are 
several patterns we are likely to see 
with increasing frequency: 

¢ More discussion of cutting law 
schools off from their host universities 
and leaving the law schools to their own 
financial devices. This is likely to be es- 
pecially true in graduate research uni- 
versities that are being pressured to 
turn their attention and their resources 
toward better preparing undergraduate 
students. More and more provosts will 
ask more and more deans at public in- 
stitutions why they can’t be left to their 
own resources like the University of 
Michigan and the University of Virginia 
law schools. 

¢ More merit-based compensation, 
including incentives for tenured full 
professors. Some merit money will be 
broadly available with great discretion 
in individual units on how to allocate 
them. Other merit money will be 
awarded only to a limited number of 
“truly outstanding” faculty on a com- 
petitive basis. Narrowly targeted incen- 
tives will produce clear winners and 
clear losers. Merit will be guiding sal- 
ary increases even when the increases 
are small. Law schools that develop a 
reputation for merit regimes may fare 
better in persuading presidents and 
provosts to allocate scarce resources to 
them. Faculty who teach and write 
more and who do more public service 
will get paid more. Faculty who teach 
relatively few students and who pro- 
duce little scholarship will feel the 
pinch. 


* More mandated accountability at 
all levels. Faculty and administrators 
will be held accountable for increased 
productivity, and administrators will be 
accountable as fundraisers and manag- 
ers. 

* More differential teaching assign- 
ments for faculty who fail to produce 
scholarship or extraordinary service. 
Our provost at Florida State University 
is urging all deans on campus to adopt 
the approach that he took when he was 
dean of our College ofArts and Sciences: 
increase the teaching load of 
nonpublishing faculty by 50 percent. 

* More part-time faculty. I commend 
for your reading the Recommendation 
to Amend Interpretation 402-1 of the 
American Bar Association Standards 
for Approval of Law Schools filed by the 
Illinois State Bar Association. It pro- 
vides that adjunct faculty may consti- 
tute “up to 40 percent of the full-time 
equivalent faculty for purposes of cal- 
culating the student/faculty ratio” for 
ABA accreditation purposes.”! Two 
things are going on here. First, schools 
are cutting costs, and it is less expen- 
sive to have adjunct faculty teach 
courses than it is to have full-time fac- 
ulty teach them. Second, the organized 
bar is questioning the value of the edu- 
cation being delivered by full-time fac- 
ulty. 

* More use of technology to cherry- 
pick faculty from other law schools to 
perform selected tasks, at low cost. Fac- 
ulty from other schools (or adjunct fac- 
ulty) will be hired to teach using inter- 
active video technology at a much lower 
cost than visiting professors or new fac- 
ulty members. Just as prestigious law 
firms are being asked to respond to re- 
quests for proposals to get work that in 
the past automatically came to them, 
so, too, will individual faculty members 
be bargaining over specific assign- 
ments. 

¢ More libraries will be denied the 
space and funds to warehouse paper 
publications. They will be forced in- 
stead to provide electronic access to in- 
formation.” 

¢ More placement offices will be 
forced to return to their core mission of 
helping their students get jobs. Too 
many placement offices have become 
“career services” offices that do far too 
much counseling and not enough job 
placement. Many law schools are strug- 
gling to get things back on track. I know 
of more than one law school that has 
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actually struggled for a name for these 
offices that will reinstate the word 
placement and respect the concept of 
broader counseling services. Placement 
services is one solution for the name, 
but the culture of the office may be more 
difficult to change. 

¢ More discussion of the kinds of 
people who should be academic admin- 
istrators and the kind of influence the 
faculty should have over them. More 
president, provost, and dean searches 
will involve discussions about the need 
for someone who can “get things under 
control.” To nonacademics, serving on 
search committees or as appointing 
authorities, this often means looking for 
someone who will not be “a stooge for 
the faculty.” In one recent university 
presidential search that I followed, one 
of the candidates was a provost who had 
great support from faculty of all disci- 
plines. It was clear that his strong fac- 
ulty support was considered as at least 
two strikes against him by the people 
who actually appointed the president 
(as opposed to the faculty members on 
the search committee). He was not se- 
lected and the faculty were surprised. 
They could not comprehend the extent 
to which their support had hurt, not 
helped, his candidacy. With respect to 
law schools in particular, consider the 
Proposed Amendments to Proposed 
Standards 205 and 206 filed by the 
Mississippi State Bar Association. 
These amendments are designed “to 
provide that the appointment or reap- 
pointment of a university law school 
dean by a university governing board 
may not be ‘vetoed’ by a faculty major- 
ity vote, in the belief that a dean should 
ultimately be answerable to the govern- 
ing board of the institution, and not to 
the faculty.” 

¢ Pressures in different directions. At 
the same time that corporate leaders 
are asking universities to cut costs, 
streamline their bureaucracies, and 
contract-out specific tasks, the Ameri- 
can Bar Association, through the ac- 
creditation process, is exerting pressure 
in the opposite direction. For example, 
it is pressuring law schools to expand 
extremely expensive clinical programs 
and to expand rather than to contract 
the tenure system. Rather than encour- 
age universities to contract-out for the 
supervision of clinics, the ABA is pres- 
suring them to give tenure or its equiva- 
lent to a broader range of faculty. ABA 
standards also are designed more to re- 
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quire libraries to warehouse books 
rather than to require them to provide 
electronic access to information. 

3) Form alliances with other institu- 
tions 

Nationally, there will be increased 
discussion of the cross-listing of courses 
among colleges and universities and the 
aggregation of courses from different 
institutions to generate certification. 
Large corporations may become com- 
peting or supplemental providers. In 
short, degrees and academic institu- 
tions will be disaggregated, and stu- 
dents will be offered more opportuni- 
ties for distance learning. 

Libraries can get especially creative 
here in sharing resources to provide 
diversified portfolios of information. 
Like placement offices, libraries are in 
the midst of an identity crisis that in- 
cludes name changes. Libraries may 
become information centers, and librar- 
ians may become cybrarians. Unlike 
placement offices, however, libraries 
are likely to have a future that is dif- 
ferent from their historic core mission. 
Indeed, with all the changes going on, 
law librarians have seen more radical 
restructuring than most faculty have 
even begun to contemplate. 

4) Involve the faculty and other stake- 
holders in the process when possible 

At Florida State, the law faculty re- 
cently imposed upon itself an increased 
scholarly expectation: Every faculty 
member is expected to produce a major 
manuscript every two years. That rule 
would not be as powerful if it were sim- 
ply imposed from above. On the other 
hand, presidents, provosts, and deans 
will be expected to play an active role, 
especially when productivity increases 
are demanded by external constituen- 
cies and faculty support is lacking. 

In addition to adapting lessons from 
the corporate world, I would add a few 
further points. 

5) Establish meaningful minimum 
expectations for faculty members to be 
on campus 

Faculty in graduate research univer- 
sities have come under attack as being 
disdainful of teaching undergraduates. 
Law is somewhat different in this re- 
gard, and better off, because teaching 
core discipline courses is still seen as a 
plum assignment. But accessibility is 
an issue for us as well. 

There is a cancer that has begun to 
metastasize throughout higher educa- 
tion, including the law schools: work- 


ing at home. Please understand that 
there are many faculty for whom I have 
enormous respect who feel that they 
need to spend some time at home dur- 
ing the normal workday to get their 
research done. Nevertheless, I believe 
there are too many who spend far too 
few hours in their offices, accessible to 
their students and to their colleagues. 
And technology is facilitating this dys- 
functional behavior by enabling faculty 
to put out brushfires from a distance— 
by checking their voice mail and their 
e-mail—and by allowing them to per- 
suade themselves that they are actu- 
ally in much closer and more dynamic 
electronic communication with their 
students and colleagues. 

We are losing the benefit of much of 
the student learning that goes on out- 
side the classroom, in the halls, and in 
faculty offices, and we are losing colle- 
gial environment. Often junior faculty 
seem to be the worst offenders. In par- 
ticular, junior faculty who are gradu- 
ates of schools with absentee faculty are 
shocked by the suggestion that they 
should spend three or four hours a day 
in their offices outside class. 

Apart from the fact that we are all 
the poorer for a more anemic academic 
environment, there is the inescapable 
political fact that students see that 
teachers do not want to spend time with 
them. When in subsequent years we 
turn to them for help, when they are 
legislators or alumni from whom we are 
seeking support, their memory may be 
long. 

Our provost one day addressed our 
Council of Deans after a particularly 
difficult day with legislators and legis- 
lative staff. When he outlined the ac- 
countability measures the legislators 
were proposing, one of the deans sug- 
gested: “We need to do a better job of 
letting the legislators know what the 
faculty are all about.” The response: 
“They know what we’re about—they’re 
our graduates.” 

As one of my colleagues in physics put 
it at our university’s new-faculty orien- 
tation last year: “If you don’t want to 
come to work at the university, you 
shouldn’t take a job at the university.” 
If law libraries can no longer afford to 
warehouse collections that are avail- 
able electronically, can law schools af- 
ford to provide offices for faculty who 
work at home?” Why hire full-time fac- 
ulty at all? With these questions in 
mind, I would add a more modest ques- 
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Another Exclusive Bonus Offer For 
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You can save an extra $15 on Avis weekly rates when you rent an Intermediate 
through Full Size 4-Door car. Just present this coupon at a participating Avis 
location in the U.S. Subject to complete Terms and Conditions on back. Offer 
expires 12/31/97. 


To request this offer, call your travel consultant 
or the Avis Special Promotion number: 

1-800-831-8000. Be sure to mention your Avis 
Worldwide Discount (AWD) number: A421600. 


COUPON # MUGI584 


Another Exclusive Bonus Offer For 
The Florida Bar Members From The Employees Of Avis. 


A Free Avis Upgrade! 


Experience added comfort and luxury at no extra charge with a free upgrade from Avis. 
Reserve an Intermediate through Full Size 4-door car. Then present this coupon and you can 
rent a car from the next higher car group at no additional charge. An advance reservation 
with request for upgrade is required. Subject to complete Terms and Conditions on back. 
Offer valid through 12/31/97. 

For information and reservations, call your travel 

consultant or an employee of Avis at 1-800-831-8000 in 

the U.S. In Canada, call 1-800-879-2847. Or visit our 

Avis Galaxy Web site at http://www.avis.com. And be 

sure to mention your Avis Worldwide Discount (AWD) 

number: A421600. 

COUPON # UUGD778 


Worldwide Discount (AWD) number: 
A421600 


To request your discount, give the Avis reservation sales agent this AWD number when you call, 
and show this card to the Avis rental sales agent when you pick up your car. I Be 
sure to retain this card for future rentals and use it each time you rent to obtain your 
member benefits. 


For Avis information and reservations, call your travel consultant or Avis toll f | 
free at 1-800-831-8060. For international reservations, call 1-800-331-1084. ; 


In Canada, call 1-800-879-2847. Or visit our Avis Galaxy web site at er N 
http://www.avis.com. = } 


Member Signature 
Subject to Terms and Conditions on reverse side. THIS IS NOT A CREDIT CARD. 


M cars, 


important: Use this card time you reserve and rent to obtain your member 
benefits. Rates and discounts are available at Avis corporate and participating 
licensee locations in the contiguous U.S. and Canada. Daily contract rates where 
applicable are nondiscountable. Additional per-day charge applies in certain 
metropolitan areas and their airports. Rates, discounts and additional charges subject 
to change without notice. Mileage limitations applicable to certain rates, with additional 
per-miie/kilometer charge for miles/kilometers in excess of the mileage/kilometrage 
allowance. Cars and car groups are subject to availability and must be returned to 
renting location. Taxes and optional items, such as LDW, additional driver fee and fuel 
service, are extra. Renter must meet Avis age, driver and credit requirements. 
Minimum age is 25. 


THIS IS NOT A CREDIT CARD. Avis features GM cars. 


Save $15 Off A Weekly Rental! 


TERMS AND CONDITIONS 
Coupon valid on an Intermediate (Group C) through a Full Size four-door (Group E) car. Dollars off applies to the 
cost of the total rental with a minimum of five days. Coupon must be surrendered at time of rental; one per 
rental. An advance reservation is required. May not be used in conjunction with any other coupon, promotion 
or special offer. Coupon valid at Avis corporate and participating licensee locations in the contiguous United 
States. Offer may not be available during holiday and other blackout periods. Offer may not be available on all 
rates at all times. Cars subject to availability. Taxes, local government surcharges and optional items, such as 
LDW, additional driver fee and fuel service, are extra. Renter must meet Avis age, driver and credit requirements. 
Minimum age is 25, but may vary by location. Rental must begin on or before 12/31/97. 
Rental Sales instructions. ‘out: 


At Check 
In AWD, enter A421600. In CPN, enter MUGI5S84. 
¢ Complete this information: 
RAt 


Rental Location 
* Attach to coupon tape. 
©1997 Wizard Co., Inc. 


A Free Avis Upgrade! 


TERMS AND CONDITIONS 
Coupon valid for a one-time, one-car-group upgrade on an Intermediate (Group C) through a Full Size 
4-Door (Group E) car. Maximum upgrade to Premium (Group G), excluding Station Wagon (Group F). Offer 
valid on daily, weekend and weekly rates only. Coupon must be surrendered at time of rental; one per 
rental. Coupon valid at participating Avis locations in the continental U.S. Cars and upgrades are subject to 
availability at time of rental. An advance reservation with request for upgrade is required. Renter must 
meet Avis age, driver and credit requirements. Minimum age is 25. See reverse for expiration date. 
Instructions: At Checkout: 

* In AWD, enter A421600. Assign customer a car one group higher than car group reserved. 

Upgrade to no higher than Group G, excluding Group F. Charge for car group reserved. 
* in CPN, enter UUGD778. 
¢ Complete this information: 

RA# 


Rental Location 
©1997 Wizard Co., inc. 
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tion for faculties as they reexamine 
their goals and priorities: What is the 
default rule on the minimum amount 
of time faculty should be expected to 
spend each week in their offices? 

6) Establish performance standards for 
faculty to interact with legal profession 

The crisis in confidence from within 
the legal profession is real and is upon 
us. I believe that much of the criticism 
of legal education is warranted and that 
much of it is not. I also believe that 
there is too little communication be- 
tween legal academics and members of 
the practicing bar, particularly the or- 
ganized bar. I think it is imperative that 
more faculty interact more with the 
bench and bar. 

Because of the tremendous gap be- 
tween academic lawyers and practicing 
lawyers, an affirmative action program 
to integrate law faculties into the pro- 
fession will be required. Most schools 
bring in a significant number of judges 
and practicing attorneys as adjunct 
teachers, guest lecturers, and advisers 
to students. The problem at many 
schools is that the faculty don’t get out 
enough. Schools should work with the 
bench, the bar, and government agen- 
cies to have professors in residence, fac- 
ulty as speakers, and faculty team- 
teaching with the bench and bar. I 
believe it can be done to the enrichment 
of the bench, the bar, and the academy. 
There are plenty of law reform activi- 
ties, continuing educational activities, 
and public service activities in which 
law teachers can serve with great dis- 
tinction. More faculty need to be en- 
couraged to do so; I believe that the in- 
vitations will be accepted if they are 
extended. Service will create a public 
good, enrich the teaching and scholar- 
ship of faculty who participate, position 
faculty to better assist their students 
as they begin their careers, and en- 
hance our stature within the legal pro- 
fession and within the community. 

Accordingly, my reexamination would 
consider appropriate default rules for 
faculty members concerning: 

*the number of continuing legal edu- 
cation or continuing judicial education 
speeches one should deliver each year; 
*the appropriate annual service on bar 
or other professional committees; 
*the number of hours per year that one 
should devote to law reform activity; 
and 

*the number of hours that one should 
devote to other public service. 


Conclusion 

We on law faculties are involved in a 
process of searching self-examination 
to determine how we must evolve to do 
a better job. At Florida State, we have 
reached out to our alumni and to our 
Board of Visitors for their insights. As 
law faculty continue to address changes 
required inside the law schools, the 
Commission on Professionalism pro- 
vides an opportunity to help close the 
gap between faculty and the bench and 
the bar. The commission needs to ex- 
plore the many ways that law faculty 
can be integrated more fully into the 
profession and into its efforts to achieve 
greater fairness and dignity for all. O 
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TAX LAW NOTES, 


Classification of Entities for Tax Purposes 
Just “Check the Box” 


fter many years of debate 

over the proper classifica- 

tion of entities, the Treasury 

Department has promul- 
gated new regulations that permit cer- 
tain entities to elect to be classified as 
partnerships or associations taxable as 
corporations for federal income tax pur- 
poses.' The regulations, known as the 
“check-the-box regulations,” became 
effective on January 1, 1997. 

The prior regulations were based pri- 
marily on historical differences under 
local law between partnerships and cor- 
porations.” Taxpayers and the Internal 
Revenue Service expended considerable 
resources in determining the proper 
classification of unincorporated busi- 
ness entities adhering to and explain- 
ing these differences. The Treasury 
Department and Service finally con- 
cluded that it was appropriate to re- 
place such increasingly formalistic 
rules with a much simpler approach. 
The new check-the-box regulations are 
therefore intended to eliminate waste 
of resources by both taxpayers and the 
Service, and to facilitate the formation 
of business entities by reducing uncer- 
tainty over the federal tax classifica- 
tion. 

Code §7701(a)(2) defines a partner- 
ship to include a syndicate, group, pool, 
joint venture, or other unincorporated 
organization, through which any busi- 
ness, financial operation, or venture is 
carried on, that is not a trust, estate, 
or corporation.* Code §7701(a)(3) de- 
fines a corporation to include associa- 
tions, joint-stock companies, and insur- 
ance companies. Over the years, the 
Service issued a number of revenue 
rulings and procedures to interpret 
these Code sections and the applicable 
regulations. The Service recognizes 
that the check-the-box regulations 
cause a significant number of these rev- 
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Classifying an entity 
for federal tax 
purposes as either a 
partnership or 
corporation has 
received widespread 
attention for years 


by Sheri E. Nott and 
Richard J. Razook 


enue rulings and procedures to become 
obsolete, and announced in Notice 97- 
1 that a list of these obsolete documents 
will be published in the Internal Rev- 
enue Bulletin.‘ 

This article briefly discusses the his- 
torical underpinning to the prior regu- 
lations. Regarding the new check-the- 
box regulations, this article identifies 
the organizations that are eligible to 
elect a classification, how an election 
is made, and the default classifications 
which apply in the absence of an elec- 
tion. This article also recommends that 
practitioners give serious consideration 
to the regulations because, although 
they afford greater certainty in the clas- 
sification of business entities than the 
prior regulations, they may provide 
planning opportunities or lead to un- 
expected tax liability. 
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Historical Background 
Classifying an entity for federal tax 
purposes as either a partnership or cor- 
poration has received widespread at- 
tention for years because of the desire 
to avoid the entity-level tax imposed on 
corporations. Throughout the history of 
the federal income tax, Congress has 
focused on whether business entities 
should be taxed as separate entities or 
should be permitted to receive pass- 
through or integration treatment so 
that income is taxed only at a single 
level. In 1894, Congress decided to tax 
corporations and associations as a regu- 
latory measure by which the govern- 
ment could gain knowledge of private 
sector business transactions.° Congress 
consciously chose not to tax partner- 
ships. However, distinguishing between 
a corporation and a partnership was not 
always easy. The Treasury Department 
promulgated regulations that sought to 
distinguish between them ever since 
Congress chose to tax them differently.® 
The Supreme Court issued four opin- 
ions regarding the classification of or- 
ganizations in 1935.’ The most famous 
of these is Morrisey v. Commissioner, 
296 U.S. 344 (1935), in which the Court 
held that a business trust formed to 
develop and operate a real estate 
project should be classified as an asso- 
ciation taxable as a corporation because 
the trust “resembled” a corporation. 
The Court identified the various char- 
acteristics that distinguish associations 
taxable as corporations from ordinary 
trusts and partnerships, and found that 
the trust in the Morrisey case possessed 
many of the corporate characteristics.® 
In so doing, the Court ruled that fed- 
eral tax classification of an entity de- 
pends on the “resemblance” of the en- 
tity to one of these three business forms 
based on the existence of certain char- 
acteristics. The regulations promul- 


gated in 1953 carried out this classifi- 
cation concept. 

United States v. Kinter, 216 F.2d 418 
(9th Cir. 1954), prompted the Treasury 
Department to modify the regulations 
further. In Kinter, a group of physicians 
formed an association to handle their 
practice and endowed it with all the 
attributes of a corporation. The orga- 
nization sought association classifica- 
tion to enable it to establish qualified 
corporate pension plans for its employ- 
ees. Under state law, the organization 
constituted a general partnership and 
the practice of medicine by corporations 
was prohibited. Despite the existence 
of tax motives, the Ninth Circuit held 
that the organization had sufficient 
corporate characteristics to qualify as 
an association taxable as a corporation. 

In response to Kinter, the Treasury 
adopted new regulations in 1960, com- 
monly referred to as the “Kinter regu- 
lations.”® These regulations listed char- 
acteristics commonly found in 
corporations that could be used to dis- 
tinguish them from other forms of en- 
tities. Under the Kinter regulations, 
four factors were used to distinguish 
whether an entity should be classified 
as an association taxable as a corpora- 
tion or as a partnership. These factors 
were continuity of life, centralized man- 
agement, limited liability, and free 
transferability of interests.’° In order 
to be classified as an association, the 
entity must possess more than two of 
these characteristics.'!' These regula- 
tions remained largely intact for over 
35 years until the issuance of the check- 
the-box regulations. 

Regarding entities formed in 1997, 
the Kinter regulations will no longer 
apply. The new check-the-box regula- 
tions replace them. The Kinter regula- 
tions, however, will continue to have 
significance to entities in existence 
prior to January 1, 1997, and, there- 
fore, should not be immediately disre- 
garded. 


Separate Business Entity 

An entity must be separate from its 
owners in order to elect classification 
under the check-the-box regulations. 
However, the regulations do not define 
“entity” or how to determine whether 
an “entity” is considered to be foreign 
or domestic. Only general parameters 
are suggested. Whether an entity that 
is separate from its owners exists is a 
matter of federal tax law and does not 


depend on whether it is recognized as 
an entity under local law.'? Certain joint 
undertakings may not be separate en- 
tities under local law but may be sepa- 
rate tax entities if the participants 
carry on a separate trade, business, fi- 
nancial operation, or venture and di- 
vide the profits therefrom. On the other 
hand, not all entities formed under lo- 
cal law are recognized as separate tax 
entities. For example, a limited liabil- 
ity company with a single member is 
recognized as separate from its owner 
under local law but is disregarded as 
separate from its owner for federal tax 
purposes." The limited liability com- 
pany, however, may elect to be an asso- 
ciation. A joint undertaking merely to 
share expenses does not create a sepa- 
rate tax entity.“ 

An organization recognized as a sepa- 
rate tax entity is either a trust or a 
business entity. A business entity is an 
entity recognized for federal tax pur- 
poses that is not properly classified as 
a trust or otherwise subject to special 
treatment under the Internal Revenue 
Code.'® Trusts generally do not have 
associates or an objective to carry on 
business for profit.'® Thus, an ordinary 
trust, whether created by will or an in- 
ter vivos declaration, which is created 
to hold, conserve, and protect family 
investments for beneficiaries as part of 
a typical estate plan would not be a 
business entity.'’ An organization that 
is technically cast in trust form will be 
treated as a business entity if the or- 
ganization is more properly classified 
as such.!* Thus, in contrast to the ordi- 
nary trust described above, a business 
trust such as the one in Morrisey would, 
under the check-the-box regulations, be 
treated as a business entity classified 
as a partnership unless an election is 
made to be taxed as a corporation. Ex- 
amples of entities that are subject to 
special treatment, and therefore not a 
business entity, include publicly traded 
partnerships under Code §7704, real 
estate mortgage investment conduits 
(REMIC’s) under Code §860A, and 
qualified settlement funds under Code 
§468B. 


Eligible Entities 

A business entity that is not expressly 
classified as a corporation under the 
regulations is referred to as an “eligible 
entity” and is permitted to elect to be 
treated as an association taxable as a 
corporation for federal tax purposes.’® 


Business entities that are classified in 
the regulations as corporations are not 
permitted to make an election; they are 
always taxed as corporations. The regu- 
lations define corporations to include 
business entities organized under state 
or federal law, if the statute describes 
or refers to the entities as incorporated 
or as corporations.”° Corporations also 
include insurance companies, state- 
statute authorized joint stock compa- 
nies or associations, banks with FDIC- 
insured deposits, businesses wholly- 
owned by state or political subdivisions, 
and business entities, such as publicly 
traded partnerships, that are treated 
as corporations in the Internal Revenue 
Code outside of Code §7701(a)(3). 

In addition, the regulations classify 
a list of foreign business entities formed 
in various jurisdictions as per se corpo- 
rations.” The regulations were modi- 
fied from their proposed form to allow 
elections for certain foreign entities, 
including entities formed in China, Tai- 
wan, India, and Indonesia, and Cana- 
dian and Nova Scotia unlimited liabil- 
ity companies. The regulations provide 
a special grandfather rule. Foreign en- 
tities in existence on May 8, 1996, that 
are classified as per se corporations and 
no longer eligible for pass-through 
treatment are generally able to retain 
their pass-through status if there was 
a reasonable basis for the classification 
that is not being challenged by the Ser- 
vice and other requirements are satis- 
fied.?? 

An eligible entity with at least two 
members can elect to be classified as 
an association taxable as a corpora- 
tion.” An eligible entity with only one 
owner is disregarded as an entity sepa- 
rate from its owner unless the entity 
elects to be classified as an association. 
If found not to be separate from its 
owner, the organization is treated as a 
sole proprietorship, branch, or division 
of its owner. Although “single owner’ is 
not defined, it appears that total own- 
ership within or by an affiliated corpo- 
rate group does not constitute a single 
owner. Thus, a U.S. parent corporation 
may cause two wholly-owned subsidiar- 
ies to be the exclusive owners of a busi- 
ness entity and the business entity may 
be treated as a partnership. 


Default Classifications 

The regulations provide default clas- 
sification for entities that do not make 
elections. Elections are necessary only 
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if the entity desires a classification 
other than the default classification or 
if the entity desires to change its clas- 
sification. For example, unless it elects 
to be classified as an association tax- 
able as a corporation, a newly formed 
domestic eligible entity will be auto- 
matically classified as a partnership if 
it has more than one member.” A 
noncorporate domestic entity with a 
single owner will be treated as a sole 
proprietorship or branch unless the 
entity elects to be taxed as a corpora- 
tion. An entity that has been deter- 
mined by the Service to be, or claims to 
be, exempt from tax under Code §501(a) 
is treated as having made an election 
to be classified as an association.” Be- 
cause most newly formed noncorporate 
entities will automatically receive part- 
nership classification by default, only 
noncorporate entities that desire to be 
taxed as corporations will need to make 
affirmative elections. 

A newly-formed foreign eligible en- 
tity will automatically be classified as 
a partnership if it has two or more 
members and any member has personal 
liability for all or any portion of the 
entity’s debts.”’ It will be classified as 
an association if all members have lim- 
ited liability or will be disregarded as 
a separate entity if it has a single owner 
that does not have limited liability. The 
Service warns that it will continue to 
monitor carefully the uses of partner- 
ships in the international context, and 
will take action when partnerships are 
used to achieve results that are incon- 
sistent with provisions of the Internal 
Revenue Code or U.S. tax treaties.” It 
would appear that the Service remains 
concerned with inconsistent or hybrid 
entity classifications where, for ex- 
ample, an entity is taxable as an entity 
(corporation) in one jurisdiction but a 
flow-through, nontaxable entity (part- 
nership) in another with the result that 
the entity achieves overall optimal tax 
results. 


Elections 

An unincorporated entity can elect 
out of its default classification or 
change its classification simply by fil- 
ing new Form 8832, Entity Classifica- 
tion Election, with the IRS service cen- 
ter designated on the form.”® The 
Service will not accept an election un- 
less all of the information required by 
the form and instructions, including the 
entity's taxpayer identifying number, is 


provided on the form.A copy of the form 
must be attached to the entity’s federal 
tax or information return for the tax- 
able year in which the election is made. 
If the entity is not required to file a re- 
turn for that year, a copy of the form 
must be attached to the federal tax or 
information return of any direct or in- 
direct owner of the entity. Although fail- 
ure to file the form with a return will 
not invalidate an otherwise valid elec- 
tion, the nonfiling party may be sub- 
ject to penalties, including any appli- 
cable penalties if the federal tax or 
information returns are inconsistent 
with the entity’s election. 

The election will be effective on the 
date specified by the entity on Form 
8832 or on the date filed. Although the 
electing entity can file Form 8832 at 
any time, the effective date cannot be 
more than 75 days before or 12 months 
after the date on which the election is 
filed.*° Therefore, an organization can- 
not wait to file the election with its 
timely filed income tax return if the 
organization’s status during the year 
will be important. If not a leap year, 
calendar year taxpayers have until 
March 17 to file an election that is ret- 
roactive to January 1. Elections filed 
after March 17 will not be effective for 
the entire tax year. If an election is 
made to change classification (other 
than an election by an existing entity 
to change its classification as of Janu- 
ary 1, 1997), an entity cannot change 
its classification again during the 60 
months after the election is effective, 
unless there is more than 50 percent 
ownership change and the Service con- 
sents to the new election.*! An entity 
can make a protective election where 
there is uncertainty, such as uncer- 
tainty over its status as a business en- 
tity.*” 


Effective Dates 

An eligible entity in existence before 
the effective date, January 1, 1997, does 
not have to file an election to retain its 
current classification and will retain 
the classification claimed under the 
prior regulations.* The Service will not 
challenge such classification if the en- 
tity had a reasonable basis for its 
claimed classification (within the 
meaning of Code §6662), the entity and 
its members recognized the federal tax 
consequences of any change in the 
entity’s classification within the 60 
months prior to January 1, 1997, and 
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neither the entity nor any member was 
notified in writing prior to May 8, 1996, 
that its classification was under exami- 
nation.* A foreign entity is considered 
to be in existence on the effective date 
only if its classification is relevant to 
any person for tax purposes at any time 
prior to the effective date. 


Planning Considerations 

The check-the-box regulations sug- 
gest various points which practitioners 
should keep in mind: 

1) Existing partnership and operat- 
ing agreements should be examined be- 
cause certain provisions may have been 
included only to help ensure partner- 
ship classification for federal income 
tax purposes and may no longer be nec- 
essary or relevant. For example, Rev. 
Proc. 89-12 and Rev. Proc. 95-10 define 
conditions that, for advance ruling pur- 
poses, were required for limited part- 
nerships and limited liability compa- 
nies to be classified as partnerships. 
One requirement was that a sole cor- 
porate general partner maintain a 
specified minimum capital account bal- 
ance. Because of the check-the-box 
regulations, Rev. Proc. 89-12 and Rev. 
Proc. 95-10 will likely be declared ob- 
solete. If this occurs, the parties may 
wish to amend their agreements to re- 
move such federal tax-motivated pro- 
visions. 

2) Prior to making an election, the 
tax consequences of the change in clas- 
sification need to be considered. The 
subchapter K rules and subchapter C 
rules of the Internal Revenue Code can 
be traps for the unwary. When an asso- 
ciation taxable as a corporation elects 
to be treated as a partnership, it may 
recognize gain and its owners will have 
to recognize gain to the extent that the 
fair market value of liquidating distri- 
butions exceeds the adjusted basis in 
the shares of the association.* If the 
shareholder is a corporation, the liqui- 
dation would generally be tax-free fol- 
lowed by a tax-free formation of the 
partnership.*’ 

3) When a partnership elects to be 
treated as a corporation, there gener- 
ally will be a tax-free liquidation of the 
partnership followed by an immediate 
tax-free incorporation.* However, there 
are important exceptions to this gen- 
eral rule. A partner will recognize gain 
to the extent that the partner receives 
money in excess of its adjusted basis in 
its partnership interest and to the ex- 
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tent that it is treated as recognizing 
precontribution gain of property con- 
tributed by the partner within five 
years of distribution.®® A decrease in a 
partner’s share of liabilities is consid- 
ered a distribution of money to the part- 
ner.*° Property deemed contributed to 
the corporation that has liabilities in 
excess of basis is considered gain from 
the sale of such property.*! 

4) There should be no state trans- 
fer tax consequences as a result of 
change in classification for federal tax 
purposes. For example, documentary 
stamp tax should not be due as a result 
of an election because there has not 
been a substantive change under state 
or local law which entails new owner- 
ship, liquidating distributions, or other 
transfers of property from one legal 
entity to another. 


Conclusion 

The check-the-box regulations have 
been warmly greeted by the business 
community because the regulations 
generally bring an end to years of de- 
bate and unwarranted complication. 
The regulations provide greater cer- 
tainty to the classification of business 
entities and thereby simplify their for- 
mation. Practitioners are urged to re- 
view the structure of their clients’ busi- 
ness entities to determine the effects 
of the regulations and whether an elec- 
tion to protect or change a classifica- 
tion is desirable. Q 


1T.D. 8697; Treas. Regs. §301.7701-1 
through §301.7701-3, §301.7701-4(b), 
§301.7701-4(c)(1), §301.7701-4(c)(2), Ex. 1 
and 3, §301.7701-4(f), §301.7701-6. Unlike 
legislative regulations, these are interpre- 
tive regulations issued under the general 
grant of authority under Code §7805(a) to 
prescribe needful rules and regulations. 

2 Notice 95-14, 1995-1 C.B. 297; Preamble 
to T.D. 8697. 

3 All references to Code sections are to the 
Internal Revenue Code of 1986, as amended. 

4 Notice 97-1, 1997-2 C.B (Jan. 13, 1997). 
As of the date of publication of this article, 
the list has not been published by the In- 
ternal Revenue Service. 

5 Revenue Act of 1894, ch. 349, §32, 28 
Stat. 509, 556. See Gomez, Rationalizing the 
Taxation of Business Entities, 49 Tax Law. 
285 (1995); Goldberg, The Tax Treatment of 
Limited Liability Companies: Law in Search 
of Policy, 50 Bus. Law. 995 (1995). 

6 The Treasury issued the first regulations 
distinguishing associations from partner- 
ships in 1919. Regs. 45, art. 1503 (1919). 


The regulations focused on the transferabil- 
ity of interests, the existence of centralized 
management, and limited liability. Certain 
limited partnerships were characterized as 
associations taxable as corporations. These 
regulations were amended in 1935 to add 
continuity of life as a relevant factor. Regs. 
86, art. 801-4 (1935). 

7 Morrisey v. Commissioner, 296 U.S. 344 
(1935); Swanson v. Commissioner, 296 U.S. 
362 (1935); Helvering v. Combs, 296 U.S. 365 
(1935); Helvering v. Coleman-Gilbert Asso- 
ciates, 296 U.S. 369 (1935). 

8 Morrisey, 296 U.S. at 356, 359-360. The 
Court found that seven characteristics com- 
mon to corporations are 1) associates enter- 
ing into a joint enterprise for the transac- 
tion of business, 2) the ability to hold title 
to property in the corporate name, 3) cen- 
tralized management, 4) continuity of life, 
5) free transferability of interests, 6) limi- 
tation of personal liability of participants, 
and 7) an objective to carry on business and 
divide gains therefrom. 

® Treas. Regs. §301.7701 (1960). 

10 (former) Treas. Reg. §301.7701-2(a) (as 
amended in 1993). 

1 See,e.g., Larson v. Commissioner, 66 T.C. 
159 (1976), acq. 1979-1 C.B. 1, holding that 
real estate syndications organized under the 
California ULPA were partnerships where 
the partnerships possessed only two corpo- 
rate characteristics and there were no other 
significant corporate or noncorporate char- 
acteristics. 

2 Treas. Reg. §301.7701-1. 

18 While Florida does not currently permit 
limited liability companies formed by a 
single member, other states do permit single 
member ownership, including Delaware, 
New York, and Texas. Fia.Stat. §608.405. 
Also, Florida imposes corporate income tax 
on such limited liability companies. 
Fia.Start. §§608.471, 220.13(2)(j). 

4 Treas. Reg. §301.7701-1(a)(3). See also 
Treas. Reg. §1.761-1(a). 

5 Treas. Reg. §301.77-1-2(a). 

16 Treas. Reg. §301.7701-4. 

17 Treas. Reg. §301.7701-4(a). 

18 Treas. Reg. §301.7701-4(b). 

19 Treas. Reg. §301.7701-3(a). 

20 Treas. Reg. §301.7701-2(a). 

21 Treas. Reg. §301.7701-2(b)(8). 

2 Treas. Reg. §301.7701-2(d). The planning 
considerations of foreign entity participants 
is beyond the scope of this article. 

23 Treas. Reg. §301.7701-3. 

24 Preamble to T.D. 8697 citing Rev. Rul. 
94-4, 1993-1 C.B. 225. See also Rev. Rul. 83- 
156, 1983-2 C.B. 66. 

2 Treas. Reg. §301.7701-3(b)(1). 

Treas. Reg. §301.7701-3(c)(1)(v). 

27 Treas. Reg. §301.7701-3(b)(2). 

28 Preamble to T.D. 8697. 

29 Treas. Reg. §301.7701-3(c). 

30 The Service is expected to issue a tech- 
nical correction concerning a conflict in the 
regulatory language and an example ex- 
plaining the 75-day rule for an effective date 
of election. 

31 Treas. Regs. §301.7701-3(c)(1)(iii), 
§301.7701-3(c)(1)(iv). 

32 Preamble, T.D. 8697. There is no direct 
authority in the regulations for a “protec- 
tive election.” Only the preamble suggests 
that such elections are possible. 


33 Treas. Reg. §301.7701-3(b)(3). 

34 Treas. Reg. §301.7701-3(f)(2). 

35 Rev. Proc. 89-12, 1989-1 C.B. 798; Rev. 
Proc. 95-10, 1995-1 C.B. 501. See also Rev. 
Proc. 92-33, 1992-1 C.B. 792; Rev. Proc. 92- 
35, 1992-1 C.B. 790. 

36 Code §§331, 336. See also Preamble to 
T.D. 8697. 

3? If the shareholder is an 80 percent sub- 
sidiary, the liquidation would generally be 
tax-free followed by a tax-free formation of 
the partnership. Code §§332, 337, and 721. 

38 Code §§731, 351. 

38 Code §§731, 737. To the extent that 
precontribution appreciated property is dis- 
tributed to the partner that originally con- 
tributed it, no gain should be recognized. 
Code §737(d). 

49 Code §752(b). 

Code §357(c). 


~AUTHORS 


Sheri E. Nott is an associate in the 
Miami firm of Thomson Muraro 
Razook & Hart, PA. She received her 
B.A. from the University of Texas and 
J.D. and LL.M. (in taxation) from the 
University of Florida. Her practice 
areas include federal income tax, in- 
ternational tax, business transac- 
tions, and estate and gift tax plan- 
ning. 

Richard Razook is a partner in the 
Miami firm of Thomson Muraro 
Razook & Hart, PA. He received his 
J.D. from the University of Miami 
and an LL.M. (in taxation) from New 
York University. Mr. Razook is an 
adjunct professor at the University of 
Miami School of Law, and has 
taught international and real estate 
federal tax courses in the LL.M. pro- 
grams. 

This column is submitted on be- 
half of the Tax Section, Joel D. 
Bronstein, chair, and Michael D. 
Miller and David C. Lanigan, edi- 
tors. 


THE FLORIDA BAR JOURNAL/MAY 1997 73 


NOTT RAZOOK : 


ENVIRONMENTAL AND LAND USE 


Brownfields for Beginners: 


he headlines read: “Breath- 

ing New Life into ‘Brown- 

fields; Incentives Lure Firms 

to Contaminated Sites.”* 
“Polluted Sites Gain Counties’ Interest; 
U.S. Funds Sought for Urban Re- 
newal.” “Brownfields move to top busi- 
ness priority."* Many more similar 
headlines have appeared recently. The 
editorials urge that “Brownfields rede- 
velopment should be limited to blighted 
urban areas in economically depressed 
neighborhoods that would otherwise 
not get cleaned up.” This year we may 
see a Brownfields law in Florida.* What 
does it mean? What is at stake? What 
are Brownfields anyway? 


What Are Brownfields? 
Brownfields are abandoned, idled, or 


under-used industrial or commercial 
sites that are not being expaned or de- 
veloped because of real or perceived 
environmental contamination.’ Drive 
down any commercial street in any 
Florida city that was developed in the 
1950s and you will see Brownfields 
sites. They include the abandoned cor- 
ner gas station, the old automobile re- 
pair shop, the abandoned drycleaning 
facility, the old ice house, and similar 
type properties. Some of these proper- 
ties are located in areas where commer- 
cial redevelopment is already occurring. 
Many of these properties, however, are 
located in poorer neighborhoods that 
have been bypassed by commercial re- 
development, and thus stand little or 
no chance of redevelopment in the near 
future. Just because a site is aban- 
doned, however, does not make it a 
Brownfield. Coupled with the site’s 
abandonment is the existence of envi- 
ronmental contamination in the soil or 
groundwater, or the perceived stigma 
of environmental contamination asso- 
ciated with the site or neighborhood. 
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Brownfields are 
abandoned, idled, or 
under-used sites that 

are not being 
expanded or 
developed because 
of real or perceived 
environmental 
contamination 


by Robert W. Wells, Jr. 


Brownfields sites, however, are not 
too contaminated. Brownfields sites are 
hazardous substance-contaminated 
sites that are not on the National Pri- 
ority List (NPL).* The NPL is a listing 
of the most contaminated sites that 
pose a danger to public health or the 
environment.’ Even if a contaminated 
property is not on the NPL, developers 
are reluctant to select it. They fear 
CERCLA liability” and state and local 
governmental red tape concerning 
cleanup. Additionally, developers fear 
that lenders will be unwilling to finance 
projects involving such property. Fi- 
nally, developers fear the potential li- 
ability to third parties who may claim 
to be injured by the contamination on 
the property. 


Why Are Brownfields 
Important? 

Brownfields are important, first be- 
cause pollution accidents will continue 
to happen. No matter how careful an 
owner or an operator of an industrial 
or commercial facility is, the possibil- 
ity exists that a leak or discharge of a 
hazardous substance can occur, thus 
resulting in environmental contamina- 
tion of the soil or groundwater at the 
facility. No matter how careful an op- 
erator is and no matter how much regu- 
lation is imposed, for example, double 
wall tanks for petroleum underground 
storage tank systems, accidental spills 
and discharges will happen. It is just a 
matter of time. Thus, it makes sense to 
locate new industrial or commercial 
facilities that store or handle hazard- 
ous substances at locations that already 
have existing environmental contami- 
nation. Brownfields are also important 
because they put property back on the 
tax rolls in a useful, productive way and 
foster job creation at what would oth- 
erwise continue as neglected and aban- 
doned property. 

When a developer looks at contami- 
nated land, however, the vision is not 
one of opportunity. The problems inher- 
ent in selecting a location that is con- 
taminated have been insurmountable. 
These problems include unlimited li- 
ability for contamination cleanup, ex- 
pensive due diligence, inability to ob- 
tain standard bank financing, a more 
complex transaction with complicated 
indemnity clauses, restrictions by local 
government on the ability to obtain 
building permits, and bureaucratic red 
tape. The best course of action for a 
developer, therefore, has been simple: 
If a property is contaminated, avoid it 
at any cost. Pick an uncontaminated 
virgin site for development. Thus, 
Greenfields (uncontaminated pristine 


locations) are selected over 
Brownfields, and when an accident hap- 
pens, it harms previously uncontami- 
nated land. Furthermore, old aban- 
doned sites remain neglected and a 
blight on the neighborhood where they 
are located. The Brownfields initiatives 
are trying to break this pattern. The 
Brownfields initiatives are efforts to 
induce developers to use and redevelop 
Brownfields rather than develop on 
Greenfields. 


Brownfields Action Agenda 

On January 25, 1995, EPA Adminis- 
trator Carol Browner announced the 
Brownfields Action Agenda." The 
Brownfields Action Agenda includes 
four initiatives. First, the establish- 
ment of Brownfields pilot projects 
funded at up to $200,000 each to test 
redevelopment methods and the re- 
moval of regulatory barriers without 
sacrificing protectiveness of human 
health and the environment. Second, 
clarification of liability and cleanup is- 
sues so that prospective purchasers, 
lenders, property owners and operators 
can be free from EPA’s enforcement ac- 
tivities, as long as there is an involve- 
ment in cleanup and redevelopment. 
Third, partnerships and outreach, 
which includes states, cities, and com- 
munity representatives promoting pub- 
lic participation and community in- 
volvement in decisionmaking concerning 
Brownfields redevelopment. Finally, job 
development and training through envi- 
ronmental education ensuring the re- 
cruitment of students from socioeconomi- 
cally disadvantage communities and 
allowing local residents an opportunity 
to qualify for jobs developed as a result 
of Brownfields efforts.'” 
¢ Pilot Projects 

There are now 78 EPA Brownfields 
pilot projects. Of these, 39 are “re- 
gional” projects sponsored by EPA re- 
gional offices. Two EPA regional pilot 
projects are located in Florida: 
Clearwater and Miami." In Clearwater, 
the Brownfields site is a conglomera- 
tion of small industrial, commercial, 
and mixed-used enterprises and resi- 
dences built on a former lake that was 
filled in as part of an urban develop- 
ment 40 years ago. The area has now 
been described as the “collective 
Brownfields area” (CBA). An exodus 
from the CBA occurred because state 
environmental regulations mandated 
property set-asides for storm water at- 


tenuation. The CBA contains less than 
10 percent of the city’s population, and 
accounts for 50 percent of the city’s 
crime with more than 33 percent of the 
residents living below the poverty level. 
Minorities comprise 40-94 percent of 
the neighborhood.'* In Miami, the 
Brownfields site is in the economically 
distressed Wynwood neighborhood 
where business is over 40 percent light 
industry, warehousing, and commercial 
and where there is soil contamination 
from underground storage tanks, sewer 
pipes, and industrial chemicals. 
Wynwood’s poverty rate is 51 percent, 
exceeding the rest of Miami by about 
20 percent. Wynwood’s residents are 62 
percent Hispanic and 32 percent Afri- 
can-American.* These examples should 
aid in understanding Brownfields. 
¢Liability and Cleanup Issues 

To help reduce the stigma associated 
with EPA involvement at Brownfields 
sites, EPA has archived 24,000 of the 
40,000 sites that were listed in the 
Comprehensive Environmental Re- 
sponse, Compensation and Liability 
Information System (CERCLIS).'* The 


CERCLIS” is EPA’s comprehensive 
data base and data management sys- 
tem that inventories and tracks con- 
taminated sites addressed or needing 
to be addressed by CERCLA. Sites 
given a “no further response action 
planned” designation are placed in a 
separate archival data base; however, 
this does not represent a determination 
of any party’s liability nor does it rep- 
resent a finding that any response ac- 
tion is necessary.'® 

To further encourage the use of 
Brownfields sites, EPA has issued a 
guidance document on settlements with 
prospective purchasers of contaminated 
property”’ and has issued a final policy 
toward owners of property containing 
contaminated aquifers,” i.e., uncon- 
taminated property where contami- 
nated groundwater is approaching from 
a neighboring contaminated property. 
EPA represents that it will not take 
enforcement action against the owner 
of such property to require cleanup or 
payment of costs and may consider de 
minimis settlements where necessary 
to protect the owner from contribution 
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suits.2! EPA also will consider cov- 
enants not to sue the purchaser of con- 
taminated property if the covenant not 
to sue “is essential to remove Superfund 
liability barriers and allow the private 
party cleanup and productive use, re- 
use, or redevelopment of the site.” 
At the state level, Florida already has 
two programs that, while not enacted 
as Brownfields programs, contain ele- 
ments of liability protection and modi- 
fied cleanup requirements that lend 
themselves to Brownfields initiatives. 
Florida’s Petroleum Contamination 
Cleanup Program contains a provision 
that states: 
notwithstanding any other provision of law, 
judgment, consent order, order, or ordi- 
nance, no person who owns or operates a 
facility or who otherwise could be respon- 
sible for costs as a result of contamination 
eligible for restoration from the Inland Pro- 
tection Trust Fund, shall be subject to ad- 
ministrative or judicial action, brought by 
or on behalf of the state or any local gov- 
ernment or any other person, to compel re- 
habilitation in advance of commitment of 
restoration funding in accordance with the 
state’s priority ranking pursuant to s. 
376.3071(5)(a) or to pay for the costs of re- 
habilitation of environmental contamination 
resulting from a discharge of petroleum 
products that is eligible for restoration fund- 
ing from the Inland Protection Trust Fund.”* 


Florida’s Drycleaning Solvent 

Cleanup Program contains the follow- 
ing language: 
In accordance with the eligibility provisions 
of this section, no real property owner or no 
person, who owns or operates, or who oth- 
erwise could be liable as a result of the op- 
eration of, a drycleaning facility, or a whole- 
sale supply facility shall be subject to 
administrative or judicial action brought by 
or on behalf of any state or local govern- 
ment or agency thereof, or by or on behalf 
of any person to compel rehabilitation or pay 
for the costs of rehabilitation of environmen- 
tal contamination resulting from the dis- 
charge of drycleaning solvents. 


Both of these programs mandate the 
use of risk-based corrective action prin- 
ciples.” 

A cornerstone of any successful 
Brownfields program is adequate 
means of inducing the developer to ac- 
cept the economic risk associated with 
undertaking a voluntary cleanup. Part 
of the stigma associated with contami- 
nated property is the bureaucratic red 
tape associated with the cleanup pro- 
cess and the seemingly impossible task 
of achieving a government “sign off” 
signifying that the environmental 
cleanup is complete and that no further 
action is required. 
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Without a change in 
attitude by 
environmental 
regulators about how 
to conduct a clean- 
up, Brownfields 
programs will 
not work 


Without a change in attitude by en- 
vironmental regulators about how to 
conduct a cleanup, however, 
Brownfields programs will not work. 
Requiring the Brownfields site to be 
cleaned up to “drinking water” stan- 
dards using mottos like “the polluter 
pays” will scare off every rational de- 
veloper. Relaxing the cleanup require- 
ments and procedures while assuring 
that cleanup levels are protective of 
human health and the environment 
will require regulatory skill and fore- 
sight and a reassessment of many of the 
fundamental assumptions that have 
driven environmental cleanup for the 
last 25 years. 

In the past, it has been assumed that 
residents and children in the area of the 
contaminated site will breathe, drink, 
and touch the contamination. There- 
fore, the most stringent cleanup target 
levels have been chosen. For example, 
the drinking water standard of 1 part 
per billion (ppb) of benzene has consis- 
tently been used in Florida as the 
cleanup target level for cleanup of pe- 
troleum contaminated water under an 
industrial tank farm.”* Not only does 
this significantly increase the cost of 
cleanup, but in reality it adds very little 
benefit to the environment. Was any- 
one really going to drink the water un- 
der the storage tank? 

Recently, the concept of risk-based 
corrective actions (RBCA) has been in- 
troduced through the petroleum con- 
tamination cleanup program.””7 RBCA 
is a decision-making process that al- 
lows a shift in the cleanup target level 


based on the actual site specific risk of 
exposure, not on the false assumption 
that everyone will be exposed to the 
contamination.** Using RBCA prin- 
ciples, the point of compliance is moved 
temporarily away from the point of con- 
tamination to the property boundary or 
beyond in special cases (provided no- 
tice is given to the local government and 
adjoining property owner on to which 
the point of compliance is moved). This 
allows a natural attenuation area 
where contamination can be monitored 
as nature takes its course in naturally 
reducing the contamination. 

Scientific studies have established 
that once the source of contamination 
has been removed, the residual con- 
tamination in the soil and groundwa- 
ter will dissipate through natural pro- 
cesses over time. This is called natural 
attenuation.” Additionally, RBCA al- 
lows the use of engineering and insti- 
tutional controls® that prevent expo- 
sure to the contamination, thus 
protecting human health and the envi- 
ronment while the natural attenuation 
process occurs. In special cases, a risk 
assessment or elements thereof, for 
example an exposure assessment, can 
be conducted to establish alternative 
cleanup levels for the site. The hope of 
RBCA is that these fundamental 
changes in the way regulators look at 
the cleanup of a contaminated site will 
allow more cost effective cleanups to be 
conducted, while still protecting human 
health and the environment. 

When RBCA applies, interesting 
things begin to happen to the cleanup 
and the associated cost. Moving the 
point of compliance to the property 
boundary or across the adjoining right- 
of-way at petroleum contamination 
sites is expected to reduce cleanup cost 
by as much as 12 percent to 27 per- 
cent.*! Allowing the contamination lev- 
els to temporarily exceed the applicable 
cleanup target levels while natural at- 
tenuation works at the site is expected 
to reduce the average cost of cleanup 
by 16 percent to 24 percent.*? The use 
of engineering or institutional controls 
to prevent exposure to the contamina- 
tion can reduce the cost of cleanup even 
more. The usefulness of these control 
measures is just beginning to be ex- 
plored. 

Even if the cleanup process becomes 
more predictable and more cost-effec- 
tive, developers may not be able to find 
lenders. Financial institutions have 


been frightened from lending on con- 
taminated property because of cases 
like U.S. v. Fleet Factors Corp., 901 F.2d 
1550 (11th Cir. 1990).** These lenders 
will be slow to reenter development fi- 
nancing. When they reenter, they can 
take comfort in the Asset Conservation, 
Lender Liability, and Deposit Insurance 
Act of 1996, adopted by Congress on 
September 30, 1996.** Under this law, 
lenders who do not become involved in 
the day-to-day management decision 
making at a contaminated site, need no 
longer fear the unlimited liability pre- 
viously cast upon them by the various 
courts’ interpretations of CERCLA’s 
owner and operator liability provisions. 
Thus, developers should have an easier 
time borrowing money for development 
of Brownfields sites. 

The Brownfields action agenda is si- 
lent on the issue of third party liability 
protection for claims by adjoining prop- 
erty owners for loss of property value, 
stigma damages, or personal injury al- 
leged to be caused by the contamina- 
tion on the Brownfields site. Likewise, 
neither of the two existing Florida pro- 
grams affords third party liability pro- 
tection to the new owner of a contami- 
nated site.** Thus, the developer in 
selecting a Brownfields site will need 
to consider the potential for lawsuits 
from adjoining property owners and 
others who could be affected by the con- 
tamination. 

Even with RBCA and lender liability 
protection, and after the risk of third 
party liability has been considered, 
there is still a cost to the developer for 
choosing the contaminated site and 
electing to conduct the voluntary 
cleanup. A second cornerstone to any 
successful Brownfields program thus 
will be economic and social incentives 
to offset the money spent by the devel- 
oper conducting the voluntary cleanup. 
¢ Partnerships and Outreach 

EPA intends to coordinate with 
states, cities, and community represen- 
tatives to develop strategies to promote 
public participation and community 
involvement in Brownfields 
decisionmaking. Environmental justice 
is a fundamental part of this facet of 
the Brownfields action agenda provid- 
ing communities an opportunity to dis- 
cuss grass roots issues related to urban 
revitalization and to develop innovative 
solutions to Brownfields-related prob- 
lems.** 

Development and Training 


Florida’s draft 
Brownfields law does 
not provide any third 

party liability 

protection for the 
developer. The 
impact on property 
or residents must be 
thoroughly evaluated 


In an effort to ensure that 
Brownfields sites will have a trained 
work force to revitalize contaminated 
properties, the fourth facet of the 
Brownfields Action Agenda establishes 
partnerships with local educational in- 
stitutions to develop long term plans for 
fostering work force development at 
Brownfields-related sites.* 


Florida’s Brownfields Initiative 

In early February 1997, the Florida 
Legislature began exploring a 
Brownfields law for Florida. As the law 
takes shape, it is incorporating ele- 
ments of EPA’s Brownfields Action 
Agenda by adopting RBCA and liabil- 
ity protection, job creation, and commu- 
nity outreach and involvement provi- 
sions. Florida’s draft bill mandates that 
the Brownfields project must create at 
least 10 new jobs and that the property 
must show economic productivity upon 
completion of the cleanup or sooner, if 
possible. While this tracks the EPA 
Brownfields Action Agenda, the incen- 
tive for the developer is still missing. 
When given the choice of no cost of 
cleanup (at a Greenfields site) versus a 
reduced cost of cleanup (at a 
Brownfields site using RBCA), it does 
not take rocket science to lean toward 
no cost of cleanup. Even where the pur- 
chase price has been reduced, the un- 
known, albeit reduced, cost of the RBCA 
cleanup will inhibit developers from 
voluntarily undertaking a cleanup 
without more incentive. This is espe- 
cially so because RBCA cleanups most 
likely will carry with them institutional 
controls enforced by recorded deed re- 


strictions that will forever be associated 
with the property.** Thus the value of 
the property may be affected or its fu- 
ture use restricted. To persuade the 
developer into this situation, further 
incentives are necessary. 

Florida’s draft bill encourages local 
government to utilize the full range of 
economic and tax incentives to facili- 
tate and promote rehabilitation of 
Brownfields areas. It is here through 
the negotiation process with the local 
government that the Brownfields devel- 
oper will find the incentive that will 
make or break the Brownfields project. 
Thus, with Brownfields a whole new 
area of the law will develop that will 
take a team approach. The developer 
will need an environmental consultant, 
a tax consultant, a government contract 
negotiator, and an attorney to properly 
put the Brownfields deal together. 

The benefits to be gained by the de- 
veloper in economic and tax incentives 
and the reduced purchase price of the 
contaminated property will have to be 
evaluated with the projected cost of the 
RBCA cleanup and the economic impact 
of any institutional controls associated 
with achieving the no further action 
determination that will be issued by the 
environmental agency with jurisdic- 
tion. The local government must evalu- 
ate the benefit of creating new jobs and 
eventually putting the property back on 
the tax rolls against the current eco- 
nomic and tax incentives given to the 
developer. 

Florida’s draft Brownfields law does 
not provide any third party liability 
protection for the developer. The impact 
on adjoining property or residents in 
the neighborhood must be thoroughly 
evaluated before the Brownfields 
project is undertaken. All that is gained 
through the Brownfields incentives 
could easily be lost in a property dam- 
age or personal injury suit based on real 
or perceived injury arising from the site 
contamination. 

Tc be eligible to participate in 
Florida’s Brownfields program, the de- 
veloper cannot have caused or contrib- 
uted to the contamination at the site 
after the effective date of the new law, 
and for the four years preceding the 
effective date. The site cannot be in- 
volved in any ongoing corrective action 
or enforcement under federal law, but 
can be in Florida’s petroleum or 
drycleaning solvent cleanup programs. 

The end result of all this is that there 
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are deals to be made, and Brownfields 
developers who are willing to explore 
and evaluate the risks will make the 
profits for themselves and their inves- 
tors and for the communities where 
these Brownfields projects occur. 


Conclusion 

What about RBCA? Should RBCA be 
limited only to those contaminated sites 
going into redevelopment as 
Brownfields, as suggested in the edito- 
rials.**® Of course not. RBCA already 
applies atal/ petroleum contamination 
sites and at drycleaning sites in 
Florida’s Drycleaning Solvent Cleanup 
Program. The new Florida Brownfields 
Redevelopment Act of 1997 will extend 
RBCA to Brownfields sites. To limit 
RBCA arbitrarily to Brownfields sites 
implies that it is acceptable to leave 
contamination in poor neighborhoods 
as long as there is no exposure, but not 
in rich neighborhoods where property 
values are high enough to cause rede- 
velopment without Brownfields initia- 
tives. This of course is not what RBCA 
is all about, and RBCA will work just 
as effectively in the richest neighbor- 
hood as it does in the poorest neighbor- 
hood. The site specific assumptions and 
the effective use of institutional and 
engineering controls are what make 
RBCA work. Environmental justice de- 
mands that RBCA principles be used 
wherever they are environmentally 
appropriate—not just at Brownfields 
sites. O 


1 If you already know about Brownfields, 
you may want to pass on this article, unless 
of course, you are not sure why risk-based 
corrective action principles should be justi- 
fied at a contaminated property in a socio- 
economically disadvantaged neighborhood, 
but not apply to a similarly contaminated 
property owned by a solvent company in a 
bustling industrial complex. 

2 Wash. Post, Mar. 11, 1996, at 8-4. 

3 SuN-SENTINEL (Palm Beach edition), Jan. 
23, 1997, at 1A. 

* FLoripA ENVIRONMENTS, Jan. 19, 1997, at 
3. 

5 FLORIDA ENVIRONMENTS, Feb. 1997, at 16. 

® The Florida Legislature began investi- 
gating Brownfields initiatives in committee 
meetings in February 1997. See HB 10671 
and SB 1306. 

7 EPA, Office of Solid Waste and Emer- 
gency Response (OSWER), the Brownfields 
Action Agenda. http://www.epa.gov/ 
swerosps/bf/ascii/action.txt 

8 See OSWER Memorandum dated Nov. 
14, 1996, regarding Interim Approaches for 


Regional Relations with State Voluntary 
Cleanup Programs. http://www.epa.gov/ 
swerospb/bf/html-doc/vep.htm 

® Sites are placed on the NPL by the En- 
vironmental Protection Agency based on a 
hazard ranking system, which is a math- 
ematical model used to determine which 
sites should be listed. For an explanation of 
how a site is placed on the NPL, See RSR 
Corp. v. Environmental Protection Agency, 
102 F.3d 1266 (D.C. Cir. 1997). 

10 CERCLA is the acronym for Comprehen- 
sive Environmental Response, Compensa- 
tion and Liability Act of 1980, 42 U.S.C. 
§§9601 et seg. Under CERCLA any owner 
of a facility may be held liable including a 
developer who purchases a facility after the 
facility has ceased operating and after all 
contaminating activities at the facility have 
stopped. Subsequent acquisition of such con- 
taminated property would not be protected 
by the “innocent purchaser” defense, and the 
developer could be fully exposed for cleanup 
costs, damages for injury to natural re- 
sources, and the cost of any health assess- 
ment or health effect study. See 42 U.S.C . 
§9607. 

1 See supra note 7. 

http://www.epa.gov/swerosps/bf/ 
plocat.htm. EPA expects to fund 25 new 
Brownfields pilots in 1997. http:// 
www.epa.gov/swerosps/bf/ascii/pa-app97.txt 

http://www.epa.gov/swerosps/bf/html- 
doc/clearwtr.htm 

http://www.epa.gov/swersops/bf/html- 
doc/miami.htm 

16 The Brownfields Action Agenda Section 
II. See supra note 7. 

7 40 C.ER. §300.5, definitions CERCLIS. 

19 EPA Guidance on Settlements with Pro- 
spective Purchasers of Contaminated Prop- 
erty. http://www.epa.gov/swerosps/bf/ascii/ 
purchase.txt. The guidance suggests that it 
is not appropriate to enter such agreements 
where a site has been removed from 
CERCLIS. This is an apparent conflict with 
the Brownfields Action Agenda. 

20 KPA Final Policy Toward Owners of Prop- 
erty Containing Contaminated Aquifers. 
http://www.epa.gov/swerosps/bf/aquifer.txt 

21 Id. 


22 See supra note 19, at §II. 

23 Stat.§376.308(5). 

Fria. Stat. §376.3078(3). 

5 See, e.g., Fia. Stat. §376.3071(5)(b). 

26 See, e.g., FLa. ADMIN. CoDE RULE 62- 
770.700(9)(a)1.a. 

The acronym RBCA, pronounced 
“Rebecca” is based on the American Society 
of Testing and Materials Standard applied 
at Petroleum Release Sites. The RBCA prin- 
ciples are incorporated into Florida law at 
Fa. Stat. §376.3071(5)(b). 

*8 For an interesting discussion of RBCA 
principles, See Wells, Without “Rebecca” 
Cost-Effective Environmental Cleanup is an 
Oxymoron at Florida’s Petraleum Contami- 
nation Sites, 70 Fia. B.J. 53 (Feb. 1996). 

*° Natural attenuation includes, diffusion, 
dispersion, absorption, and biodegradation. 
See Stat. §376.301(20). 

3° Engineering controls include physical or 
hydraulic measures such as capping, point 
of use treatments, or slurry walls. See FLa. 
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Stat. §376.301(13). Institutional Controls 
include deed restrictions, use restrictions, 
or restrictive zoning. See Fra. Star. 
§376.301(18). 

31 Florida RBCA Planning Study Impact of 
RBCA Policy Options on LUST Site 
Remediation Costs, prepared by Groundwa- 
ter Services, Inc., Feb. 13, 1997, at 4. 

382 Td. at 6. 

33 In Fleet Factors, the 11th Circuit dra- 
matically expanded lender liability for ac- 
tivities on mortgaged property that is “taken 
back” by the lender. 

34 42 U.S.C. §9607(n). 

35 See, e.g., Stat. §376.308(5). 

36 Brownfields Action Agenda §III. See su- 
pra note 7. 

37 Brownfields Action Agenda §IV. See su- 
pra note 7. 

38 Once an institutional control is applied 
as part of a RBCA cleanup it can only be 
removed with prior approval of the Florida 
Department of Environmental Protection 
and must be accompanied immediately by 
the resumption of active cleanup or other 
approved controls unless cleanup target lev- 
els have been achieved. See Fra. Star. 
§376.3071(5)(b)4. 

39 See supra note 5. 
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BUSINESS LAW. 


“Reasonable and Realistic” Assessments 
Nominal Offers of Judgment in Florida 
After Eagleman v. Eagleman 


n May 22, 1996, the Fourth 

District Court of Appeal is- 

sued an opinion which ap- 

pears to have radically al- 
tered the way in which litigators should 
be making offers of judgment pursuant 
to F.S. §768.79 (1995). This opinion, 
Eagleman v. Eagleman, 673 So. 2d 946 
(Fla. 4th DCA 1996), dramatically de- 
parts from existing case law interpret- 
ing F:‘S. §768.79, particularly the “good 
faith” provision of the statute. 


F.S. §768.79 

FS. §768.79, Florida’s offer of judg- 
ment statute, was meant to encourage 
early settlement in civil litigation. Un- 
der F:‘S. §768.79, a party may be entitled 
to an award of costs and attorneys’ fees 
if the party follows the requirements 
of the statute and the judgment in the 
case falls within certain statutorily pre- 
scribed parameters. An offering defen- 
dant under this statute is entitled to 
reasonable costs and attorneys’ fees if 
there is a defense verdict or if the judg- 
ment obtained by the plaintiff is at least 
25 percent less than the offer.’ A plain- 
tiff demanding judgment is entitled to 
costs and attorneys’ fees if the judgment 
obtained by the plaintiff is at least 25 
percent greater than the offer.* Once 
these prerequisites have been met, an 
award of costs and fees is mandatory 
unless the offer was “not made in good 
faith.”* Unfortunately, F.S. $768.79 does 
not define when an offer was “not made 
in good faith,” and litigants have been 
forced to rely upon case law to deter- 
mine the meaning of this phrase. 


The Eagleman Case 

Eagleman was a malicious prosecu- 
tion action that arose from a criminal 
charge of battery filed against the plain- 
tiff by his former wife, who alleged that 
he had stepped on her foot.° After a jury 


The language in 
Eagleman suggests 
that a nominal offer 
of judgment cannot 
constitute a good 
faith offer in 


most cases 


by Patricia A. Leonard 
and Roy E. Fitzgerald 


verdict of “not guilty,” the plaintiff filed 
the malicious prosecution action, seek- 
ing substantial actual damages for time 
spent away from his medical practice.® 
His former wife filed an offer of judg- 
ment of $100 with her answer, prior to 
any discovery, which the plaintiff did 
not accept.’ After the jury in the mali- 
cious prosecution case deadlocked, the 
plaintiff voluntarily dismissed his case 
with prejudice, and his former wife 
moved for attorneys’ fees pursuant to 
ES. §768.79, based on her $100 offer of 
judgment.® The trial court rejected the 
former wife’s claim to attorneys’ fees, 
holding that her “nominal” offer of judg- 
ment did not meet the “good faith” re- 
quirements of the offer of judgment 
statute because it “was made merely to 
lay the predicate for a future award of 


attorney’s fees and costs.” 

Finding that the trial court had not 
abused its discretion in reaching its 
holding, the Fourth District affirmed 
the decision.’® In doing so, the court 
noted that the former wife’s offer of 
judgment could be deemed to have not 
been made in good faith because it “bore 
no reasonable relationship to the 
amount of damages or realistic assess- 
ment of liability. It was instead based 
on [the former wife’s] subjective deter- 
mination, before discovery had com- 
menced, that this was a case of no li- 
ability.”™ 

The Eagleman holding departs from 
established Florida law interpreting 
offers of judgment in a number of dif- 
ferent ways. The most significant of 
these departures follows. 


Nominal Offers of Judgment 

The language in Eagleman suggests 
that a nominal offer of judgment can- 
not constitute a good faith offer in most 
cases. The trial court specifically noted 
that the nominal offer of judgment “was 
not based on any reasonable founda- 
tion, but was made merely to lay the 
predicate for a future award of 
attorney’s fees and costs.”!* The Fourth 
District concurred, and also stated that 
“trial courts should view with consid- 
erable skepticism nominal offers which 
bear no reasonable relationship to dam- 
ages and which are not founded upon a 
reasonable and realistic assessment of 
liability.” 

Previous Florida case law, however, 
held that nominal offers could consti- 
tute good faith offers. For example, a 
1991 Fourth District case held that 
$200 was a reasonable offer made in 
good faith, even where expenses totaled 
$10,000.* In Gasperin v. Reeves, 664 So. 
2d 1062, 1063 (Fla. 2d DCA 1995), a 
1995 case, the Second District held that 
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the offeror did not act in bad faith in 
making an offer which was vastly be- 
low the amount already expended on 
attorneys’ fees as of the date of the of- 
fer. Further, a nominal offer of $1 plus 
taxable costs was deemed not necessar- 
ily to be made “not in good faith” in 
O’Neil v. Wal-Mart Stores, Inc., 602 So. 
2d 1342, 1344 (Fla. 5th DCA 1992).*® 
The court stated in O’Neil that “a hold- 
ing that a $1.00 offer is never bona fide 

. would simply engender a line of 
‘$2.00’, ‘$10.00’, or ‘$100.00’ cases seek- 
ing still higher thresholds.”"® 

In fact, in the legislative hearings on 
what became FS. §45.061, a precursor 
offer of judgment statute to §768.79, it 
was stated that “[a]ll you need is to of- 
fer a dollar.””’ 

Eagleman also suggests that a find- 
ing that an offer was “not in good faith” 
can be premised solely upon theamount 
of the offer. This suggestion is directly 
contradicted by earlier-decided Florida 
cases, which required a stronger show- 
ing than mere nominal amount before 
deeming an offer to be made “not in 
good faith.” The Florida Supreme 
Court, for example, in the 1995 case 
TGI Friday’s, Inc. v. Dvorak, 663 So. 2d 
606, 612 (Fla. 1995), held that an offer 
was made “not in good faith” when the 
offeror did not intend to settle the case 
on the terms he offered. Further, the 
Fourth District has held that a mere 
belief that the figure offered will not be 
accepted is not necessarily indicative of 
the absence of good faith, and that it 


Eagleman suggests 
that a finding 
that an offer was 
“not in good faith” 
can be premised 
solely upon 
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would take something more substan- 
tial, such as an intent not to settle the 
case at the figure offered or demanded, 
to constitute the absence of good faith.* 

Finally, the Eagleman court assumes 
that a nominal offer can never lead to 
settlement, stating that “nominal offers 
cannot advance the statutory purpose 
of encouraging settlement.”!® However, 
the O’Neil court, discussing an offer of 
$1 plus taxable costs, stated that “[a] 
plaintiff who realizes he has a losing 
case on liability or no provable damages 
has a real incentive to salvage those 
expenditures (and to avoid exposure to 
the defendant) by timely acceptance of 
such an offer.””° 


“Frankly, your honor, we are insulted that you consider us his peers.” 
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Calculating Reasonable 
Offers of Judgment 

The Eagleman decision also proposes 
the following mathematical method for 
determining a reasonable offer: poten- 
tial damages x chance of plaintiff pre- 
vailing = reasonable offer.?! The court 
states that “if the damages in a case 
have the potential for a verdict of 
$100,000 and the defendant has real- 
istically and reasonably assessed the 
chances of the plaintiff prevailing at 
25%, then a $25,000 offer might very 
well be a good faith offer.”?? Eagleman 
further suggests that a party’s subjec- 
tive determination of what would con- 
stitute a reasonable offer is not suffi- 
cient to meet the good faith 
requirement.”* 

This reasoning has been explicitly 

rejected by the Fourth District in the 
past. For example, the court in Schmidt 
v. Fortner, 629 So. 2d 1043 (Fla. 4th 
DCA 1993), reversed the trial court’s 
ruling that an offer was not made in 
good faith because it was not based on 
any reasonably reliable standard of 
measurement. In reversing this ruling, 
the Fourth District stated that: 
We do not understand the good faith require- 
ment of section 768.79(7)(a) . . . to demand 
that an offeror necessarily possess, at the 
time he makes an offer or demand under 
the statute, the kind of quantum of evidence 
needed to support a judgment. The obliga- 
tion of good faith merely insists that the 
offeror have some reasonable foundation on 
which to base an offer. A reasonable basis 
here existed in the general range of assets 
that the probate judge said were missing 
from the estate. To require the exacting 
proof that a prima facie case entails would 
be both contrary to the text and quite anti- 
thetical to the purpose and intent of the stat- 
ute.” 


Thus, Eagleman’s suggestion of a 
mathematical method of calculating an 
appropriate figure for a offer of judg- 
ment is a significant departure from 
existing law. 


Burden of Proof 

The Eagleman opinion also suggests 
that the offeree’s burden of showing the 
offer was “not in good faith” is not as 
stringent as previous opinions have 
suggested. Eagleman instead seems to 
emphasize the offeror’s burden of prov- 
ing the reasonableness of his offer. 

Other Florida cases have squarely 
placed the burden on the offeree. For 
example, the court in Gross uv. 
Albertson’s, Inc., 591 So. 2d 311, 314 
(Fla. 4th DCA 1991), held that the of- 


feree has the burden to overcome the 
statutory presumption of entitlement to 
attorneys’ fees by showing that the of- 
fer was not made in good faith. Further, 
the Florida Supreme Court held that 
once the offeror meets the statutory 
prerequisites of F.S. §768.79(6), the of- 
feror is entitled to fees; the offeree then 
has the burden of showing that the 
offeror’s intentions were “not in good 
faith.”*> The decision in Eagleman 
seems to shift this statutory burden. 


When Determination of 
“Good Faith” Is Made 

The Eagleman court relied upon what 
actually happened at trial, after the 
offer had been made, in determining 
whether the pretrial offer of judgment 
was made in good faith.” The Fourth 
District noted that “[t]he trial judge 
found defendant’s testimony was ‘so 
riddled with inconsistencies that her 
credibility could well have been seen as 
suspect by a reasonable jury.’ This be- 
lief was apparently shared by three 
members of a six-member jury.””’ 

Other courts have not required the 
offeror to base its offer on facts that are 
to be determined at a future date. In 
fact, courts have almost uniformly 
made their determinations of whether 
the offer was made in good faith on facts 
existing at the time the offer was 
made.” Further, one commentator has 
noted that determining whether an of- 
fer was made in good faith, based upon 
the outcome of the trial and facts raised 
therein “would eliminate most early 
offers because practitioners would be 
forced to wait until discovery was com- 
pleted before making an offer. The leg- 
islative intent of encouraging early 
settlement before the parties had ex- 
pended large sums of money on discov- 
ery would not be achieved.”” 


Results of Eagleman Holding 
The Eagleman decision has not been 
appealed, and thus it appears that the 
case is something litigators will have 
to keep in mind when making offers of 
judgment. In order to stay within the 
dictates of Eagleman, attorneys should 
definitely no longer base offers on nomi- 
nal sums, as this practice alone may 
result in a decision that the offer was 
“not in good faith.” Further, offers 
should now be based upon some sort of 
mathematical calculation, in case the 
attorney is later called upon to prove 
that the offer was made in “good faith.” 


The Kagleman court 
relied upon what 
actually happened at 
trial, after the offer 
had been made, in 
determining whether 
the pretrial offer of 
Judgment was made 
in good faith 


Finally, the holding in Eagleman sug- 
gests that offers of judgment may need 
to be made at a later stage in the liti- 
gation. Because Eagleman opens the 
door to a court’s review of trial proceed- 
ings and outcome in determining 
whether an offer was made in good 
faith, it may be prudent to wait until 
more facts are known before making 
such an offer. O 


1 Subsections (1)-(6) of §768.79 describe 
the procedural prerequisites to obtaining 
costs and attorneys’ fees under the statute. 

2 Distasio, Offers of Judgment—Wading 
Through the Confusion, 68 Fuia. B.J. 65 
(July/Aug. 1994). 

3 Td. 

4 See Fia. Stat.§768.79(7)(a), which states 
that: “If a party is entitled to costs and fees 
pursuant to this provision of this section, 
the court may, in its discretion, determine 
that an offer was not made in good faith. In 
such a case, the court may disallow an 
award of costs and attorney’s fees.” 

5 Fagleman, 673 So. 2d at 947. 

8 Td. 

7 Td. 

Id. 

9 Id. at 948. 

Td. 

14 Gross v. Albertson’s, Inc., 591 So. 2d 311, 
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Select Cars, Inc. v. Moore, 619 So. 2d 1037, 
1039 (Fla. 4th D.C.A. 1993) (although find- 
ing that a $10,000 offer was not made in 
good faith where plaintiff’s complaint had 
two good counts and plaintiff’s lawyer had 
spent 80 hours on the case, this holding is 
limited to situations in which an offeree is 
already entitled to attorneys’ fees as a pre- 
vailing party under a separate statute). 

15 Decided under FLa. Stat. §45.061, which 
had additional requirement of “unreason- 
able rejection” of offer. 


16 O’Neil, 602 So. 2d at 1344. 

17 As quoted in Gross, 591 So. 2d at 314. 

18 Schmidt v. Fortner, 629 So. 2d 1036, 1040 
n.5 (Fla. 4th D.C.A. 1993). 
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(good faith requirement does not require 
offeror to possess, at time the offer is made, 
“the kind or quantum of evidence needed to 
support a judgment’; offeror need only have 
“some reasonable foundation” on which to 
base offer); Gross, 591 So. 2d at 314 (offer 
of $200 made in good faith because, at time 
made, it was enough to cover filing fees and 
service fees and “to get out of the suit with- 
out incurring further liabilities”); Norris v. 
Albertson’s, Inc., 3 Fta.L.WEEKLY.Supp. 102, 
103 (Mar. 13, 1995) (offer was merely for 
“nuisance value” at time made, to avoid time 
and expense needed to defend case). 

29 Distasio, supra note 2, at 66. 
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HEALTH LAW 


Understanding the New Federal 
Health Care Fraud Legislation 


he Health Insurance Portabil- 

ity and Accountability Act of 

1996, Public Law 104-191, con- 

tains many provisions of inter- 
est to white collar criminal defense law- 
yers, health care lawyers, and transac- 
tional attorneys. Although the Act was 
signed into law on August 21, 1996, 
many of its provisions only became ef- 
fective January 1, 1997. This article 
summarizes the key sections of Public 
Law 104-191. 


New Criminal Statutes 

Subtitle E of theAct created five new 
criminal statutes effective Janu- 
ary 1, 1997. Four of these new statutes 
use the term “health care benefit pro- 
gram” which is defined broadly in §241 
as “any public or private plan or con- 
tract, affecting commerce, under which 
any medical benefit, item, or service is 
provided to any individual, and in- 
cludes any individual or entity who is 
providing a medical benefit, item, or 
service for which payment may be made 
under the plan or contract.”! Accord- 
ingly, a private insurance plan or insur- 
ance contract under which medical ser- 
vices, benefits, or items can be provided 
constitutes a “health care benefit pro- 
gram” under §241 and the new crimi- 
nal statutes. 

Section 242 established a new federal 
health care fraud offense which prohib- 
its knowingly and willfully executing or 
attempting to execute a scheme or ar- 
tifice to defraud “any health care ben- 
efit program” or to fraudulently obtain 
money or property of such programs in 
connection with the delivery of or pay- 
ment for health care benefits, items, or 
services.” This offense is clearly pat- 
terned after the bank fraud statute,’ 
which in turn was based on the mail 
and wire fraud statutes.* The maximum 
sentence is 10 years imprisonment, 
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unless the violation results in serious 
bodily injury, in which case the maxi- 
mum sentence rises to 20 years, or re- 
sults in death, in which case the maxi- 
mum sentence is life imprisonment. 
The benefit of this new health care 
fraud scheme offense to federal pros- 
ecutors is that it permits an entire 
scheme to be described in an indictment 
where no conspiracy or mail/wire fraud 
scheme is charged. It will also permit 
fraudulent intrastate electronic billings 
to private insurers to be prosecuted that 
could not have been presented under 
the wire fraud statute, which requires 
proof of an interstate wiring. 

Section 243 created a new theft or 
embezzlement crime which prohibits 
knowingly and willfully embezzling, 
stealing, intentionally misapplying, or 
otherwise without authority converting 


any of the money, property, premiums, 
or other assets of a health care benefit 
program.° The maximum sentence is 10 
years imprisonment, unless the value 
of the property taken does not exceed 
$100 in which case the maximum sen- 
tence is one year. The benefit of this 
new offense to federal prosecutors is 
that it permits thefts or embezzlements 
to be charged which do not meet the 
jurisdictional requirements under 18 
U.S.C. §666, the existing statute which 
prohibits theft or embezzlement of 
$5,000 or more from an organization or 
agency which receives more than 
$10,000 of federal funds per year. 
Section 244 established a new false 
statement offense which prohibits, in 
any matter involving a health care ben- 
efit program, knowingly and willfully 
1) falsifying, concealing, or covering up 
a material fact by any trick, scheme, or 
device; 2) making any materially false, 
fictitious, or fraudulent statements or 
representations; or 3) making or using 
any materially false writing or docu- 
ment knowing that writing or document 
to contain any materially false, ficti- 
tious, or fraudulent statement or entry, 
in connection with the delivery of or 
payment for health care benefits, items, 
or services.® The maximum sentence is 
five years imprisonment. The benefit of 
this new false statement offense to fed- 
eral prosecutors is that it covers state- 
ments and concealments made to pri- 
vate insurers which could not be 
prosecuted under 18 U.S.C. §1001, the 
existing statute which prohibits false 
statements to federal agencies. 
Section 245 created a new obstruc- 
tion crime which prohibits willfully ob- 
structing, preventing, misleading, or 
delaying, or attempting to do so, the 
communication of information or 
records relating to a violation of a fed- 
eral health care offense to a criminal 
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investigator.’ The term “criminal inves- 
tigator” is defined to mean “any indi- 
vidual duly authorized by a depart- 
ment, agency, or armed force of the 
United States to conduct or engage in 
investigations for prosecutions for vio- 
lations of health care offenses.” The 
benefits to federal prosecutors of this 
new obstruction offense are that it does 
not have the “by means of bribery” re- 
quirement contained in the general 
obstruction of criminal investigations 
statute,® and also is not limited to “of- 
ficial proceedings,” as is the general 
witness tampering statute.® 

Section 217 established a new federal 
crime which prohibits knowingly and 
willfully disposing of assets, including 
by any transfer in trust, in order for an 
individual to become Medicaid-eligible, 
if disposing of such assets results in the 
imposition of a period of ineligibility for 
Medicaid assistance under §1917(c) of 
the Social Security Act.!° The maximum 
sentence for this offense is imprison- 
ment for one year. 


Expanding Existing 
Criminal Statutes 

In addition to creating five new fed- 
eral crimes specifically concerning 
health care fraud, the Act also ex- 
panded existing money laundering, as- 
set forfeiture, and fraud injunction stat- 
utes to cover “Federal health care 
offenses.” As defined by §241," the 
term “Federal health care offense” 
means a violation of, or a criminal con- 
spiracy to violate, any of the new health 
care fraud, theft/embezzlement, false 
statement, and obstruction crimes dis- 
cussed above or the existing statutes 
prohibiting false claims,” conspiracy," 
theft or embezzlement from employee 
benefit plans,'* theft or bribery concern- 
ing programs receiving federal funds, 
false statements,’ false statements in 
ERISA documents," mail fraud,'* wire 
fraud,'® and ERISA bribery” if the vio- 
lation or conspiracy relates to a health 
benefit program. 

Section 246 expanded the scope of 
“specified unlawful activity” forming 
the predicate for a money laundering 
violation under 18 U.S.C. §1956 to in- 
clude “any act or activity constituting 
an offense involving a Federal health 
care offense.” Similarly, §249 amended 
the criminal forfeiture statute, 18 
U.S.C. §982, by adding a new section 
stating that “[t]he court, in imposing 
sentence on a person convicted of a Fed- 


eral health care offense, shall order the 
person to forfeit property, real or per- 
sonal, that constitutes or is derived, 
directly or indirectly, from gross pro- 
ceeds traceable to the commission of the 
offense.” Section 248 also amended the 
fraud injunction statute, 18 U.S.C. 
§1345, to permit the United States to 
file a civil action to enjoin the commis- 
sion or imminent commission of a fed- 
eral health care offense and to freeze 
the assets of persons disposing of prop- 
erty obtained as a result of a federal 
health care offense. 


Changes in the 
Anti-Kickback Act 

Section 204 amended the Medicare/ 
Medicaid Anti-Kickback Act, 42 
U.S.C. §1320a-7b, to expand the cover- 
age of the Anti-Kickback Act from the 
Medicare and Medicaid programs to 
other federal health care programs as 
well. The term “federal health care pro- 
gram” is defined to mean any plan or 
program that provides health benefits, 
whether directly, through insurance, or 
otherwise, which is funded directly, in 
whole or in part, by the United States, 
excluding the Federal Employees 
Health Benefits Program. 

Section 216 established a new man- 
aged care exception under the Anti- 
Kickback Act. It allows remuneration 
between an eligible organization under 
§1876 of the Social Security Act and a 
provider pursuant to a written agree- 
ment. It also permits remuneration 
between an organization and a provider 
if a written agreement places the pro- 
vider at “substantial financial risk” for 
the cost or utilization of the services to 
be provided. The U. S. Department of 
Health and Human Services (HHS) is 
required to engage in a negotiated 
rulemaking process to establish stan- 
dards for this “risk-sharing” exception 
or safe harbor. Although the target date 
for publication of a final rule was Janu- 
ary 1, 1997, a final rule has not been 
issued. However, this “risk-sharing” 
exception to the Anti-Kickback Act ap- 
plies to written agreements entered 
into on or after January 1, 1997, 
whether or not such regulations have 
been issued. 

Section 231 amended the definitions 
section of 42 U.S.C. §1320a-7a(i)(6) to 
add a definition of “remuneration” as 
used in the Anti-Kickback Act which 
attempts to distinguish between per- 
missible and impermissible waivers of 


Get answers 


to questions 
on substantive 
law or procedure 
from 


SCOPE 


(Seek Counsel of 
Professional 
Experience) 


panel volunteers, 
or answers to 
general questions 
on law practice 
from Silent 
Partner volunteers 


Free 


800/342-8060 
or 
904/561-5600, 
Ext. 5803 


Projects of the 
Young Lawyers 
Division 


THE FLORIDA BAR JOURNAL/MAY 1997 83 


coinsurance and deductibles. “Remu- 
neration” is defined as including the 
waiver, or partial waiver, of coinsurance 
and deductible amounts and the trans- 
fer of items or services for free or for 
less than fair market value. However, 
“remuneration” is then further defined 
as not including: 

1) Waivers of coinsurance and 
deductibles if the waiver was not of- 
fered as part of any advertisement or 
solicitation, the provider does not rou- 
tinely make such waivers, and the 
waiver was made after the provider 
determined in good faith that the pa- 
tient was in financial need or the pro- 
vider failed to collect the coinsurance 
or deductible after making reasonable 
collection efforts. 

2) Differentials in coinsurance and 
deductible amounts as part of a writ- 
ten benefit plan permitted by HHS 
regulations; and 

3) Incentives given to patients to pro- 
mote the delivery of preventive care as 
permitted by HHS regulations. 

Section 205 substantially changed 
HHS’s current practice regarding pro- 
mulgating safe harbor regulations un- 
der the Anti-Kickback Act and issuing 
advisory opinions. Not later than Janu- 
ary 1, 1997, and at least annually after 
that date, HHS is required to publish 
notices in the Federal Register solicit- 
ing proposals to modify existing safe 
harbors or to create new safe harbors. 
After considering the proposals submit- 
ted, HHS, after consultation with the 
Attorney General, shall publish any 
proposed modifications or proposed new 
safe harbors with a 60-day comment 
period, to be followed by issuance of the 
final rules. 

Section 205 also requires HHS, in 
consultation with the Attorney General, 
to issue written advisory opinions re- 
garding what constitutes prohibited 
remuneration under the Anti-Kickback 
Act and whether particular business 
arrangements constitute criminal vio- 
lations of the Anti-Kickback Act, 
grounds for imposition of civil monetary 
penalties, or grounds for exclusion from 
the Medicare or Medicaid programs. 
Advisory opinions would not be pro- 
vided regarding whether fair market 
value was paid or received in a particu- 
lar transaction and whether an indi- 
vidual was a bona fide employee under 
the definition used by the Internal Rev- 
enue Service. These advisory opinions 
would be binding on HHS and the re- 
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questing party.”! However, the failure 
of a party to seek an advisory opinion 
could not be introduced into evidence 
to prove that party’s intent to violate 
the Anti-Kickback Act. 

Not later than 180 days after enact- 
ment of the Act (February 21, 1997), 
HHS is to issue regulations governing 
the advisory opinion process. These 
regulations shall specify the fee to be 
charged for an opinion, which is to be 
equal to the costs incurred by HHS in 
responding to the request, and shall 
specify that HHS is required to issue a 
response within 60 days after receiv- 
ing the request.” Advisory opinions are 
to be issued in response to requests 
submitted between February 21, 1997, 
and August 21, 2000, the fourth anni- 
versary of the enactment of the Act. 


New Investigative 
Demand Procedures 

Section 248 created a new statute, 18 
U.S.C. §3486, which provides adminis- 
trative subpoena authority for Depart- 
ment of Justice investigations relating 
to “any act or activity involving a Fed- 
eral health care offense.” This investi- 
gative demand must be issued by the 
Attorney General or the Attorney 
General’s designee and can require tes- 
timony by a custodian of records con- 
cerning the production and authentica- 
tion of subpoenaed records. However, 
records subpoenaed under this statute 
cannot be required to be produced at 
any place more than 500 miles from the 
place where the subpoena was served. 

The investigative demand subpoena 
may be enforced in federal district court 
and a failure to comply with an order 
enforcing a subpoena may be punished 


as contempt. All persons, including 
employees, who comply in good faith 
with this subpoena and produce records 
sought are immunized from civil liabil- 
ity in both federal and state court “for 
such production or for nondisclosure of 
that production to the customer.” 

Health information about a person 
obtained through an investigative de- 
mand can be used against that person 
only in connection with a health care 
investigation or prosecution, unless 
authorized by a court order based upon 
a showing of “good cause.” In determin- 
ing whether such good cause exists, the 
court must weigh the public interest 
and the need for disclosure against the 
injury to the patient, to the physician- 
patient relationship, and to the treat- 
ment services. The statute also amends 
18 U.S.C. §1510 to provide that disclo- 
sure of investigative demands by offic- 
ers of financial institutions is punish- 
able in the same manner as disclosure 
of grand jury subpoenas. 


Increased Exclusion”* 
Sanctions 

Section 211 expanded the scope of 
mandatory exclusion required by 
42 U.S.C. §1320a-7(a) to include any 
individual or entity that has been con- 
victed of 1) an offense under federal or 
state law in connection with the deliv- 
ery of a health care item or service; 2) a 
felony offense relating to fraud, theft, 
embezzlement, breach of fiduciary re- 
sponsibility, or other financial miscon- 
duct with respect to an act or omission 
in a health care program operated by 
or financed in whole or in part by any 
federal, state or local government 
agency; and 3) a felony offense under 
federal or state law relating to the un- 
lawful manufacture, distribution, pre- 
scription, or dispensing of a controlled 
substance. 

Section 212 established a minimum 
three-year period of exclusion for permis- 
sive exclusions based on convictions for 
fraud, obstruction, and controlled sub- 
stances. This three-year period can be 
increased or decreased depending on ag- 
gravating or mitigating circumstances. 

Section 213 added new discretionary 
authority for HHS to permissively ex- 
clude 1) individuals who have a direct 
or indirect ownership or control inter- 
est in a sanctioned entity and who knew 
or should have known of the action con- 
stituting the basis for the conviction or 
exclusion, and 2) individuals who are 


officers or managing employees of a 
sanctioned entity. 


Expanded Monetary Penalties 

Section 231 made several changes to 
the existing civil monetary penalty pro- 
visions of 42 U.S.C. §1320a-7a. First, 
civil monetary penalties may now be 
applied in federal health care programs 
other than the Medicare and Medicaid 
programs. Second, the civil money pen- 
alty amount is increased from $2,000 
to $10,000 for each false item or ser- 
vice claimed. Third, the amount of the 
assessment authorized in lieu of dam- 
ages is increased from double the 
amount claimed to triple the amount 
claimed. Fourth, the level of knowledge 
required to impose civil monetary pen- 
alties is clarified to be “knowingly” and 
the term “should know” is defined to 
mean deliberate ignorance or reckless 
disregard of the truth or falsity of the 
claims submitted.” 

Section 231 also expanded the exist- 
ing civil monetary penalty provisions to 
cover four additional types of conduct: 

1) Retaining a direct or indirect own- 
ership interest in, or acting as an of- 
ficer or managing employee of, a pro- 
vider participating in the Medicare or 
Medicaid programs by an excluded in- 
dividual who knew or should have 
known of the action constituting the 
basis for his or her exclusion; 

2) Engaging in a pattern or practice 
of presenting, or causing to be pre- 
sented, “upcoded” claims; 

3) Engaging in a pattern of submit- 
ting claims that the person knew or 
should have known were not medically 
necessary; and 

4) Offering to transfer, or transfer- 
ring, remuneration to any person eli- 
gible for Medicare or Medicaid benefits 
that was “likely to influence” such per- 
son to order or receive any reimburs- 
able item or service. 

Section 232 provides for a new civil 
monetary penalty for any physician 
who executes a false certification of eli- 
gibility to receive home health care. 
This penalty is the greater of $5,000 or 
three times the amount of payments for 
home health services made based on to 
the false certification. 


Fraud Investigations and 
Prosecutions 

Section 201 provides up to $104 mil- 
lion for health care fraud enforcement 
activities of the Department of Justice 


and HHS. This amount would increase 
by 15 percent each year through 2003. 
In addition, $47 million was appropri- 
ated to the Federal Bureau of Investi- 
gation in fiscal year 1997. That amount 
will rise gradually to $114 million in 
2003. The end result of these increases 
will be more HHS and FBI agents and 
more assistant U.S. attorneys desig- 
nated to work on health care fraud in- 
vestigations and prosecutions. 

Section 201 also requires HHS to es- 
tablish a Medicare Integrity Program 
to be supported by the Medicare PartA 
Trust Fund. In fiscal year 1997, $430- 
440 million will be available for medi- 
cal and utilization review, fraud review, 
cost report audits, recovery of improper 
payments, and education of providers 
and beneficiaries. This amount will rise 
gradually to $710-720 million in 2002. 


Conclusion 

Public Law 104-191 demonstrates 
that federal health care fraud enforce- 
ment efforts are continuing to grow. 
With more federal health crimes on the 
statute book, more civil monetary pen- 
alties and exclusion authorities avail- 
able to HHS, and more federal agents 
and prosecutors assigned to health care 
fraud enforcement than ever before, 
now is the time for health care provid- 
ers to monitor their compliance activi- 
ties and obtain qualified legal advice 
early on if a problem arises. O 


1 To be codified as 18 U.S.C. §24. 

2 To be codified as 18 U.S.C. §1347. 
318 U.S.C. §1344. 

418 U.S.C. §§1341 and 1343. 

5 To be codified as 18 U.S.C. §669. 
5 To be codified as 18 U.S.C. §1035. 
7 To be codified as 18 U.S.C. §1518. 
§ 18 U.S.C. §1510. 

918 U.S.C. §1512. 

1 To be codified as 42 U.S.C. §1320a- 
7b(a)(6). 

" 18 U.S.C. §24. 

2218 U.S.C. §287. 

1318 U.S.C. §371. 

418 U.S.C. §664. 

18 U.S.C. §666. 

16 18 U.S.C. §1001. 

1718 U.S.C. §1027. 

18 18 U.S.C. §1341. 

19 18 U.S.C. §1343. 

20 18 U.S.C. §1954. 

21 Under the terms of §205, an advisory 
opinion issued by HHS would not be bind- 
ing on the Department of Justice. However, 
proving intent to defraud would be impos- 
sible in cases in which a provider truthfully 
disclosed all the material elements of a busi- 
ness transaction or arrangement to HHS in 
advance and then received an advisory opin- 
ion from HHS expressing no objections to 


the proposed transaction or arrangement. 

On February 19, 1997, HHS published 
an interim final rule establishing the re- 
quirements for obtaining an advisory opin- 
ion. 62 Fed. Reg. 7350 (1997). 

°3 The term “exclusion” refers to an admin- 
istrative action by HHS which precludes a 
particular individual or entity from partici- 
pating in the Medicare or Medicaid pro- 
grams for a specified time period. Exclusions 
are either “mandatory” or “permissive.” 
Prior to enactment of Public Law 104-191, 
mandatory exclusion was required by 42 
U.S.C. §1320a-7(a) for individuals or enti- 
ties convicted of 1) crimes related to the 
delivery of an item or service under the 
Medicare or Medicaid programs and 2) 
crimes relating to patient abuse or neglect. 
Permissive exclusion allows, but does not 
require, HHS to exclude a provider for the 
multiple grounds listed in 42 U.S.C. §1320a- 
Ta(b). 

*4 Section 231 also states that “no proof of 
specific intent to defraud is required” to 
prove a “knowing” violation in order to im- 
pose a civil monetary penalty. 

*5 Section 231 defines “upcoding” as “pre- 
senting or causing to be presented a claim 
for an item or service that is based on a code 
that the person knows or should know will 
result in a greater payment to the person 
than the code the person knows or should 
know is applicable to the item or service ac- 
tually provided.” 
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TRIAL LAWYERS FORUM 


The Intentional Acts Exclusion 


critical consideration for 

both the plaintiff and defen- 

dant in most personal in 

jury cases is whether the 
defendant is insured for any liability he 
or she may ultimately have to the plain- 
tiff. Although any issue of insurance 
coverage is usually decided in a sepa- 
rate proceeding, the coverage question 
impacts the tort case from both parties’ 
perspectives: 1) a covered defendant 
will likely be provided with a paid de- 
fense, and 2) a plaintiff is more likely 
to collect a large judgment against a 
covered defendant. In fact, courts have 
recognized that personal injury com- 
plaints are often pled specifically with 
an eye toward invoking insurance cov- 
erage.! 

Coverage issues are particularly com- 
plex where the underlying tort is inten- 
tional in nature. Most insurance poli- 
cies expressly exclude coverage for an 
insured’s intentional conduct. However, 
numerous issues have arisen regarding 
the specific type and scope of intent 
necessary to trigger an intentional acts 
exclusion and to preclude coverage. 


Threshold Issues 

Several threshold factors must be 
taken into account in analyzing an in- 
tentional acts issue. First, a proper 
analysis of the effect of an intentional 
acts exclusion must be based upon court 
decisions that analyze the same exclu- 
sionary provision the insurer seeks to 
invoke in the particular case.” It also 
should be noted that the intentional 
acts exclusion may not apply to every 
coverage part of a policy.’ 

Furthermore, any case involving an 
intentional acts exclusion will likely 
implicate other coverage issues, such 
as public policy,‘ or the requirement of 
an “occurrence” or “accident.” Addition- 
ally, an individual may be insured un- 
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der a business policy only for acts 
within the scope of his or her employ- 
ment. That individual’s intentional con- 
duct may be outside the scope of his or 
her corporate position as a matter of 
law.® 

Finally, the court addressing an in- 
tentional acts exclusion must properly 
identify the person whose intent is re- 
quired. Depending upon the particular 
language used in the policy, the inten- 
tional acts exclusion may apply only to 
claims against the particular insured 
who committed the intentional act, and 
may not extend to negligence claims 
against other insureds based on their 
negligent failure to prevent another’s 
intentional conduct.’ 


Difference Between Intent to 
Act and Intent to Harm 
There has been considerable conflict 


in Florida law regarding whether the 
intentional acts exclusion is triggered 
where the insured merely has the in- 
tent to perform the act complained of, 
or whether the insured must also in- 
tend the harm that results therefrom. 
For many years, it was clear that the 
intentional acts exclusion did not ap- 
ply unless the insured had both the in- 
tent to do the act and the specific in- 
tent to injure the claimant.® 

The later confusion regarding this 
issue was principally the result of the 
Florida Supreme Court’s decision in 
Landis v. Allstate Insurance Co., 546 So. 
2d 1051 (Fla. 1989). InLandis, the court 
held that intent to harm would be in- 
ferred as a matter of law from the act 
of child sexual abuse.’ The Landis court 
further stated “[W]e believe that spe- 
cific intent to commit harm is not re- 
quired by the intentional acts exclu- 
sions. Rather, all intentional acts are 
properly excluded by the express lan- 
guage of the homeowners policy.”!° 

Courts around the state speculated 
as to whether the Landis decision sim- 
ply created a presumption of intent to 
harm in a limited class of cases, or 
whether the court completely elimi- 
nated the second part of the two-prong 
test for applying the intentional acts 
exclusion, thereby allowing coverage to 
be avoided where the insured merely 
intended to perform the complained-of 
act. 

In Prudential Property & Casualty 
Co. v. Swindal, 622 So. 2d 467 (Fla. 
1993), the court appeared to settle this 
confusion by expressly holding that 
Florida law still requires both an in- 
tent to act and a specific intent to in- 
jure in order to bring a loss within the 
ambit of the exclusion, and that Landis 
merely created a presumption in child 
sexual abuse cases. However, despite 
this reaffirmance in Swindal that an 
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intent to harm is required, the issue 
resurfaced only a year later. In Prasad 
v. Allstate Insurance Co., 644 So. 2d 992 
(Fla. 1994), an insanity case, the Su- 
preme Court quoted its statement in 
Landis that no intent to harm is re- 
quired, without acknowledging its in- 
tervening decision in Swindal.” Thus, 
there remains some confusion in the 
law regarding whether specific intent 
to harm is required to trigger the in- 
tentional acts exclusion. Most courts, 
however, apply the Swindal analysis, 
under which both an intent to act and 
an intent to harm are required.’ 


Scope of Intent 

In many cases, the insured intended 
to do some act and intended to inflict 
some harm, but the nature of the harm- 
ful act or the resulting injury is sub- 
stantially different than that originally 
intended. In such cases, the court will 
review the scope of intent required to 
trigger the intentional acts exclusion. 
eIntent to Act 

There is some conflict regarding the 
degree to which the intended act must 
match the specific conduct which 
caused the harm. In Swindal, the court 
held that the fact that the insured in- 
tended to point a loaded gun at the vic- 
tim, with his finger on the trigger and 
the safety off, did not extend to the in- 
tent to pull the trigger. Instead, the 
court analyzed the actual discharge of 
the gun as a negligent act occurring in 
the same time frame as the intentional 
act of pointing the gun. Therefore, it 
appears that the insured’s intent to 
perform the act must be rather specific. 

A seemingly conflicting opinion is 
found in Bosson v. Uderitz, 426 So. 2d 
1301 (Fla. 2d DCA 1983). In Bosson, a 
purse snatcher struck the victim while 
the purse snatcher was driving away 
from the scene. The court extended the 
intent to steal the victim’s purse to in- 
clude an intent to harm the victim in 
flight from the crime, and held that the 
intentional acts exclusion applied to the 
vehicular injuries. Applying Swindal to 
the Bosson facts, one may have ex- 
pected the court to find that the injury 
of the plaintiff with the “getaway car” 
was a negligent act occurring at the 
same time as the intentional act of 
stealing her purse. 

The confusion surrounding the de- 
gree of specificity required in the intent 
to act is exemplified by accidental gun 
discharge cases. In State Farm Fire & 
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Casualty Co. v. Marshall, 554 So. 2d 504 
(Fla. 1989), the insured intended to hit 
an attacker in the head with a gun. The 
gun accidentally discharged. Surpris- 
ingly, the court did not address whether 
the insured intended the “act” of shoot- 
ing the gun.'* The Swindal requirement 
of a specific intent to shoot the gun 
seems to conflict with Marshall.” 
eIntent to Harm 

A court faced with an intentional act 
issue must next determine whether the 
intended harm is sufficiently related to 
the harm which ultimately occurs. In 
Swindal, the court held that the 
insured’s admitted intent to frighten 
the victim with a gun was not sufficient 
to find that he intended the ultimate 
harm, a gunshot wound." Based on the 
Swindal case, it appears that the in- 
sured must at least intend the type of 
harm which occurs in order to apply the 
exclusion. However, the exclusion does 
appear to apply even if the insured does 
not intend the degree of harm which 
results.'’ 

It appears that the doctrine of trans- 
ferred intent, under which the intent 
to harm one person is transferred to 
another person who is accidentally in- 
jured, does not extend to the intentional 
injury exclusion. See Spengler v. State 
Farm Fire & Casualty Co., 568 So. 2d 
1293 (Fla. Ist DCA 1990), review de- 
nied, 577 So. 2d 1328 (Fla. 1991). 


Impact of Defenses 
¢ Diminished Mental Capacity 
or Insanity 

An insured or claimant may argue 
that a mentally deficient or insane in- 
sured was legally incapable of forming 


the intent to harm required to trigger 
the intentional acts exclusion. Prior to 
this issue reaching the Florida Su- 
preme Court, several district courts of 
appeal accepted this argument.'® In 
Prasad v. Allstate Insurance Co., 644 So. 
2d 992 (Fla. 1994), the Supreme Court 
established that the analysis for an in- 
sane insured’s acts is the same as that 
applied to any other insured.’ As long 
as the insured is capable of intending 
his or her acts and understanding the 
consequences, the exclusion will apply. 
See also Peters v. Trousclair, 431 So. 2d 
296 (Fla. Ist DCA 1983) (no coverage 
for claim that insured stabbed claim- 
ant in a jealous rage), cited with ap- 
proval Landis, 516 So. 2d at 307.”° 
¢Intoxication 

Courts have likewise rejected the ar- 
gument that a special analysis of the 
intentional acts exclusion is required 
for intoxicated insureds. Prasad v. 
Allstate Insurance Co., 644 So. 2d 992, 
995 (Fla. 1994); Stepp v. State Farm 
Fire & Casualty Co., 656 So. 2d 494 
(Fla. lst DCA 1995). 
Minority 

Under Florida common law, a child 
becomes legally capable of forming the 
intent to commit a crime at age 14. See 
Allstate Ins. Co. v. Bailey, 723 F. Supp. 
665 (M.D. Fla. 1989). The Bailey court 
rejected the argument that a 15-year- 
old insured’s sexual molestation could 
not be an intentional act, and held that 
the insured’s minority was irrelevant 
to the analysis. Because Bailey was a 
sexual molestation case, the court did 
not hold that minors can form the req- 
uisite intent; it simply held that Landis 
presumed intent extended to minors. It 
remains unclear whether an insured’s 
minority would preclude a finding of 
intent in a case not involving this pre- 
sumption. 
Self-defense 

Application of the intentional acts 
exclusion may seem inappropriate in a 
case where the insured’s act was legally 
justified by the use of self-defense. How- 
ever, in State Farm Fire & Casualty Co. 
v. Marshall, 554 So. 2d 504 (Fla. 1989), 
the Supreme Court rejected the argu- 
ment that public policy in favor of the 
ability to protect oneself from harm re- 
quires a special rule for applying the 
intentional acts exclusion in self-de- 
fense cases. Accordingly, the intentional 
acts exclusion will apply to bar cover- 
age if the insured acts intentionally 
with the intent to harm the claimant, 
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even if the intent to harm derives solely 
from the fact that the insured reason- 
ably believes that the claimant in- 
tended to harm the insured.”! 

However, the Marshall court did note 
that the public policy concerns which 
usually preclude liability coverage for 
intentional acts are not implicated in 
self-defense cases. Thus, the court in- 
dicated that it would not invalidate a 
policy provision specifically granting 
coverage for intentional acts of the in- 
sured in self-defense.” 
Consent 

At least one court has held that con- 
sensual contact can be excluded by the 
intentional acts exclusion if the 
insured’s intent meets the required 
level.”* 


Conclusion 

There are several matters pertaining 
to the intentional acts exclusion which 
are currently in a state of conflict in 
Florida law. The often unusual fact situ- 
ations presented in intentional acts 
cases make it difficult to identify a co- 
herent pattern in the analysis. As with 
any claim, the insurer can only protect 
its and its insured’s interests by defend- 
ing the insured under reservation of 
rights and filing a declaratory judgment 
action to have the coverage issues re- 
solved.* 


1 See Allstate Insurance Co. v. Conde, 595 
So. 2d 1005 (Fla. 5th D.C.A. 1992). 

2 There are two general categories of ex- 
clusions. The “traditional” intentional act 
exclusion typically states that “coverage 
does not apply to bodily injury or property 
damage which is expected or intended from 
the standpoint of the insured.” A newer, “rea- 
sonably expected” exclusion form, states 
“[w]e do not cover bodily injury or property 
damage which may reasonably be expected 
to result from the intentional or criminal 
acts of an insured person.” 

3 For example, personal injury and adver- 
tising injury coverage forms usually do not 
require an “occurrence” and usually do not 
contain an intentional acts exclusion. See 
Psychiatric Assoc. v. St. Paul Fire & Ma- 
rine Ins. Co., 647 So. 2d 134 (Fla. lst D.C.A. 
1994). Likewise, first-party coverage usu- 
ally does not contain an intentional act ex- 
clusion. See Brown v. Travelers Ins. Co., 641 
So. 2d 916, 921-22 (Fla. 4th D.C.A. 1994), 
withdrawn and superseded by 649 So. 2d 
912 (Fla. 4th D.C.A. 1995). Courts have also 
held that the public policy considerations 
which preclude coverage for intentional acts 
are inapplicable in uninsured motorist situ- 
ations. Race v. Nationwide Mut. Fire Ins. 
Co., 542 So. 2d 347 (Fla. 1989); Leatherby 
Ins. Co. v. Willoughby, 315 So. 2d 553 (Fla. 
2d D.C.A. 1975). 

4 See generally Ranger Insurance Co. v. 
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Bal Harbour Club, Inc. , 549 So. 2d 1005 (Fla. 
1989); State Farm Fire & Casualty Co. v. 
Marshall, 554 So. 2d 504 (Fla. 1989); Draffen 
v. Allstate Ins. Co., 407 So. 2d 1063 (Fla. 2d 
D.C.A. 1981). 

5 Most policies do not define the term “ac- 
cident.” Courts are in disagreement as to 
how the term should be defined for purposes 
of insurance coverage. See Hardware Mut. 
Cas. Co. v. Gerrits, 65 So. 2d 69, 70 (Fla. 
1953); Beneficial Standard Life Ins. Co. v. 
Forsyth, 447 So. 2d 459 (Fla. 2d D.C.A. 
1984); Bennett v. Fidelity & Cas. Co., 132 
So. 2d 788 (Fla. 1st D.C.A. 1961); Michigan 
Mut. Liability Co. v. B&L Roofing, 123 So. 
2d 300 (Fla. 3d D.C.A. 1960). At least one 
court has held that the confusion among the 
Florida courts as to the proper definition of 
the term “accident” rendered ambiguous a 
policy which did not define the term. 
Grissom v. Commercial Union Ins. Co., 610 
So. 2d 1299, 1304 (Fla. 1st D.C.A. 1998). 

8 See Spencer v. Assurance Co. of America, 
39 F.3d 1146 (11th Cir. 1994). In some lim- 
ited cases, there can be a sufficient relation- 
ship between the employment and the act 
to permit a finding that the actor was “in- 
sured” for purposes of the claim. See, e.g., 
Forster v. Red Top Sedan Service, Inc., 257 
So. 2d 95 (Fla. 3d D.C.A. 1972) (bus driver 
battered a person who delayed the driver 
from performing his job); Columbia by the 
Sea, Inc. v. Petty, 157 So. 2d 190 (Fla. 2d 
D.C.A. 1963) (maitre’d struck a customer 
who refused to pay his bill). 

7 See Consolidated American Ins. Co. v. 
Henderson, 590 So. 2d 1050 (Fla. 3d D.C.A. 
1991); Orear v. Allstate Ins. Co., 619 So. 2d 
975 (Fla. 2d D.C.A. 1993). But see Spencer 
v. Assurance Co. of America, 39 F.3d 1146, 
1150 n.7 (11th Cir. 1994) (Florida law). 

8 See Gulf Life Ins. Co. v. Nash, 97 So. 2d 
4 (Fla. 1957) (finding an accidental suicide 
where the insured held a gun which he 
thought was unloaded against his chest and 
intentionally pulled the trigger); Cloud v. 
Shelby Mutual Ins. Co., 248 So. 2d 217 (Fla. 
3d D.C.A. 1971) (no intent to injure a pas- 
senger where the insured purposely drove 
his car into another car with the intent to 
push the first car out of the way); Phoenix 
Ins. Co. v. Helton, 298 So. 2d 177 (Fla. 1st 
D.C.A. 1974), cert. discharged, 330 So. 2d 
724 (Fla. 1976) (no intent to harm where 
the insured intentionally drove his car into 
a crowd of people in order to reach his wife). 

9 See also State Farm Fire and Cas. Co. v. 
Compupay, Inc., 684 So. 2d 944 (Fla. 3d 
D.C.A. 1995) (sexual harassment). 

10 Landis, 546 So. 2d at 1053. 

11 See Swindal v. Prudential Property & 
Casualty Insurance Co., 599 So. 2d 1314, 
1316 (Fla. 2d D.C.A. 1992), approved, 622 
So. 2d 467 (Fla. 1993) (“[w]e are inclined to 
believe .. . that Landis intended merely to 
hold that sexual battery as a matter of law 
always results in intentional injury.”). The 
primary criticism of a rule which would re- 
quire only an intentional act to trigger the 
exclusion is the fact that virtually all losses 
can be traced to some intentional act. The 
Fourth District explained “most negligent 
acts begin with an intention to do what the 
actor was doing when the accident occurs. 
To say that this intentional act exclusion 


The often unusual 
fact situations 
presented in 
intentional acts cases 
make it difficult 
to identify a 
coherent pattern in 
the analysis 


[requires only an intended act] is to start 
eroding ordinary tort law for reasons wholly 
inapplicable to the dispute.” Brown v. Trav- 
elers Ins. Co., 641 So. 2d 916, 921-22 (Fla. 
4th D.C.A. 1994), withdrawn and super- 
seded by 649 So. 2d 912 (Fla. 4th D.C.A. 
1995). See also Prudential Property & Cas. 
Co. v. Castellano, 571 So. 2d 598 (Fla. 2d 
D.C.A. 1990) (stating after the Supreme 
Court’s decision in Landis that the request 
for coverage for an accidental discharge of 
a gun “beg[ged] the question as to whether 
the intentional act exclusion excludes cov- 
erage for an accidental injury flowing from 
an intentional act”). Compare Aetna Cas. & 
Sur. Co. v. Miller, 550 So. 2d 29 (Fla. 3d 
D.C.A. 1989) (holding that the intent to per- 
form an act was sufficient to trigger the 
exclusion and that the lack of intent to cause 
injury was irrelevant). 

12 644 So. 2d at 993. 

13 See, e.g., Puig v. Citicorp Life Ins. Co., 
So. 2d___, 22 Fia. L. D131 (Fla. 
3d D.C.A. Jan. 8, 1997) (the insured’s reac- 
tion to a drug was an “accident” even though 
the insured intentionally took the drug). 

4 Compare USF&G v. Perez, 384 So. 2d 
904 (Fla. 3d D.C.A. 1980) (no intentional act 
where the insured purposely pointed a gun 
at the victim, but the gun accidentally dis- 
charged). 

15 See generally Allstate Ins. Co. v. Cruse, 
734 F.Supp. 1574 (M.D. Fla. 1989) (discuss- 
ing accidental discharge cases). 

16 Compare Allstate Ins. Co. v. Cruse, 734 
F.Supp. 1574 (M.D. Fla. 1989) (finding that 
a “reasonably expected” exclusion applied 
to preclude coverage for the insured’s shoot- 
ing spree even where the insured intended 
only to frighten his victims). 

17 In State Auto Mutual Insurance Co. v. 
Scroggins, 529 So. 2d 1194, 1195 (Fla. 5th 
D.C.A. 1988), the court explained that “[t]he 
fact that an unintended serious injury re- 
sulted .. . is irrelevant to the issue of cover- 
age.” (Emphasis supplied). The supreme 
court expressly approved the Scroggins de- 
cision in Swindal. 622 So. 2d at 472-73. See 
also Hartford Fire Ins. Co. v. Spreen, 343 
So. 2d 649 (Fla. 3d D.C.A. 1977). 

18 See Brown v. Travelers Ins. Co., 641 So. 


2d 916 (Fla. 4th D.C.A. 1994), withdrawn 
on other grounds, 649 So. 2d 912; Northland 
Ins. Co. v. Mautino, 433 So. 2d 1225 (Fla. 
3d D.C.A. 1983), review denied, 447 So. 2d 
887 (Fla. 1984); Arkwright-Boston Manuf. 
Mut. Ins. Co. v. Dunkel, 363 So. 2d 190 (Fla. 
3d D.C.A. 1978). 

19 It is clear that the presumption of intent 
to harm in child sexual abuse cases applies 
equally to persons of diminished capacity. 
Landis v. Alistate Ins. Co., 546 So. 2d 1051, 
1053 (Fla. 1989). Presumably, the insured 
must be competent enough to intend to per- 
form the act, because it is the intent to per- 
form such a horrible act which provides the 
presumed intent to harm. 

20 Additionally, under a “reasonably ex- 
pected” exclusion form, the insane insured’s 
subjective intent or ability to form intent 
appears irrelevant. Coverage is excluded as 
long as the insured intends to perform the 
act, if a reasonable person would expect in- 
jury to result therefrom. See Cruse, 734 
F.Supp. 1574. 

21 See Aetna Cas. & Sur. Co. v. Griss, 568 
So. 2d 903 (Fla. 1990); State Farm Fire & 
Cas. Co. v. Martin, 673 So. 2d 518 (Fla. 5th 
D.C.A. 1996). 

22 Marshall, 554 So. 2d at 505. 

23 Orear, 619 So. 2d at 976. 

24 For a discussion of the availability of de- 
claratory relief where a complaint against 
the insured alleges alternative theories of 
intentional tort and negligence, see Allstate 
Insurance Co. v. Conde, 595 So. 2d 1005 (Fla. 
5th D.C.A. 1992). Compare International 
Surplus Lines Ins. Co. v. Markham, Norton 
& Co. PA., 580 So. 2d 251 (Fla. 2d D.C.A. 
1991). 
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FAMILY LAW. 


Virtual Adoption: Contractual Estoppel of 
Parental Rights and Responsibilities’ 


ohn Doe and Michelle Mother 

divorced in 1980, when their 

daughter, Dana Daughter, was 

10 months old. For the next 
seven years, Michelle Mother and Dana 
Daughter moved several times; as a 
result, John Doe’s visitation with Dana 
was sporadic. Although John Doe con- 
tinued to pay child support, Michelle 
Mother increasingly obstructed John’s 
visitation with Dana Daughter, and 
asked him to communicate with her 
only by letter. On several occasions, 
John Doe attempted mediation with 
Michelle Mother in order to gain rea- 
sonable visitation with Dana Daughter. 
However, John Doe’s efforts proved fu- 
tile. 

Finally, Michelle Mother, who had 
remarried, asked John Doe to permit 
her new husband, Peter Putative, to 
adopt Dana Daughter. In her letter to 
John Doe, Michelle Mother’s attorney 
emphasized that if John Doe consented 
to the adoption proceedings, then his 
support obligation would automatically 
cease. In 1989, John Doe signed the 
consent to adopt agreement. 

For six years, John Doe and Michelle 
Mother did not communicate. During 
that period, John Doe happily remar- 
ried and hoped to start a new family. 
In contrast, Michelle Mother’s family 
life disintegrated. In 1991, Peter Puta- 
tive told the family court that he no 
longer wanted to adopt Dana Daugh- 
ter, and as a consequence, the court dis- 
missed the petition for adoption. 
Michelle Mother ultimately divorced 
her second husband. 

In 1995, Michelle Mother contacted 
John Doe and invited him to visit with 
Dana Daughter. John Doe explained to 
Michelle Mother that he had remarried, 
and declined. In 1996, Michelle Mother 
filed suit against John Doe, demand- 
ing seven years’ back child support. For 
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the first time, John realized that the 
adoption proceedings were never final- 
ized. Although this scenario sounds ex- 
treme, cases involving similar fact pat- 
terns typically land on the desks of 
family law practitioners. Despite the 
frequency with which this occurs, 
Florida courts have not directly ad- 
dressed the issue. 


Early Example of Virtual 
Adoption in Child Custody 

In U.S. v. Sauvage, 91 F. 490 (W.D. 
Pa. 1899), the vice consul to the King 
of Belgium, pursuant to treaty, brought 
a writ of habeas corpus action in fed- 
eral court on behalf of Belgian citizens 
Jacques de Koster and Louise Lemaire. 
The writ demanded that American citi- 
zens Agathon Sauvage and Maria 
Lemaire produce the body of Valery 


Gestav de Koster, the biological child 
of Jacques and Louise. In 1890, Louise 
Lemaire bore Valery out-of-wedlock in 
a maternity hospital in Brussels. Nine 
days later, Louise, who wished to keep 
the birth secret, turned Valery over to 
her sister, Maria. Although Jacques and 
Louise married two years later, when 
Maria informed Louise that she and her 
husband were moving to America, 
Louise begged her to bring Valery with 
them. The court found that the 
Sauvages raised Valery as their own 
child, and that Valery “knows no other 
mother than Maria Sauvage, and pre- 
fers to remain with them.” Accordingly, 
it held: 

In this case the mother voluntarily gave the 
custody of her newborn child to her sister. 
It was not a surrender to a stranger, but to 
one, who by blood, kindred, and her own 
childlessness, would gladly welcome it with 
a store of existing affection. The child re- 
mained with the sister for two years, 
through the trying early years of infancy; 
and, when the sister came to America, the 
mother begged it should accompany her. For 
several years thereafter she made no effort 
to reclaim it. During all these years not one 
penny was contributed toward its care. 
These facts are convincing of a purpose on 
the part of the child’s mother to surrender 
the child to its aunt, and of her consent to 
its virtual adoption by her.? 


This case demonstrates the long- 
standing acceptance of virtual adoption 
in the child support/custody context. 
Further analysis of John Doe’s case in 
light of more recent precedent illus- 
trates that doctrine’s continuing impor- 
tance. 


Specific Enforcement 
in Probate 

Florida’s leading case accepting the 
doctrine of virtual adoption is Sheffield 
v. Barry, 14 So. 2d 417 (Fla. 1943). In 
Sheffield, the plaintiff, Cora Wittstock 
Barry’s biological mother, executed an 
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adoption contract with Mrs. Wittstock 
when Cora was three months old. The 
Wittstocks raised Cora as their own, 
and held her out to the community as 
if she were actually their daughter. 
Throughout the remainder of her adop- 
tive parents’ lives, Cora believed that 
she was the Wittstocks’ legal daughter. 
However, upon the Wittstocks’ deaths, 
Cora discovered that they never satis- 
fied the requirements of the Florida 
adoption statutes; as a result, the 
Wittstocks never legally adopted her. 
Since the Wittstocks died without a 
will, Cora had no legal inheritance 
rights under Florida law because she 
was neither the biological offspring nor 
the legally adopted child of the 
Wittstocks. 

Powerless to institute a legal adop- 
tion at that late time, the court distin- 
guished between “an action for specific 
performance to enforce the original con- 
tract thus placing the plaintiff in a po- 
sition to profit from an intestate estate 
and specific performance to declare 
adoption effectual because legal pro- 
ceedings to that end should have been 
instituted.”* Consequently, it exercised 
its equitable jurisdiction to hold that 
the Wittstocks virtually adopted Cora 
Barry. 

Florida virtual adoption cases involve 
survivorship rights where the adoptive 
parents failed to satisfy the statutory 
requirements of a legal adoption. In 
order to establish virtual adoption, 
Florida law demands the proof of five 
elements: 1) an agreement between the 
biological and adoptive parents; 2) per- 
formance by the biological parents in 
giving up custody; 3) performance by 
the child in living with the home of the 
adoptive parents; 4) partial perfor- 
mance by the adoptive parents in tak- 
ing the child into their home and treat- 
ing the child as their own; and 5) 
intestacy of the adoptive parents.* 

Since virtual adoption is premised on 
specific performance of a contract, these 
five elements limit this doctrine’s ap- 
plication to the estate of deceased adop- 
tive parents. Hence, virtual adoption is 
insufficient to establish a legal claim 
for wrongful death® or workers’ compen- 
sation benefits.* Thus, as in Sheffield, 
the virtually adopted person cannot 
specifically enforce the contract to 
adopt; his or her remedies are confined 
to “specific enforcement of the benefits 
that would accrue from such adoption.” 

Additionally, courts require proof of 


an actual agreement to adopt; as a con- 
sequence, virtual adoption cannot arise 
by implication.* Some jurisdictions out- 
side of Florida demand proof of an 
agreement to adopt by a clear and con- 
vincing standard.’ The policy behind 
this actual agreement element is that 
“if this rule is relaxed, then couples, 
childless or not, will be reluctant to take 
into their homes orphan children, and 
for the welfare of such children, as well 
as for other reasons, the rule should be 
kept and observed.”’° However, Florida 
courts are pragmatic and understand 
that “these elements may have to be 
established by circumstantial evidence 
for often all parties but the child are 
deceased.”" 


Child Care and Custody — 
Doctrinal Support 

There is ample support for the propo- 
sition that where two parents virtually 
adopt a child, both are responsible for 
child support in the event of divorce. 
In California, virtual adoption is estab- 
lished law in this context. In Clevenger 
v. Clevenger, 189 Cal. App. 2d 658, 11 
Cal. Rptr. 707 (Cal. Ct. App. 1961), the 
wife, Mrs. Clevenger, became pregnant 
while her husband was away in the ser- 
vice, and it was undisputed that Mr. 
Clevenger was not her son’s biological 
father. Despite these facts, Mr. 
Clevenger accepted the child and raised 
him as his own son. However, Mr. 
Clevenger never legally adopted, nor 
agreed to adopt the child. Eleven years 
later, when Mrs. Clevenger filed for di- 
vorce and child support, Mr. Clevenger 
argued that he had no duty to support 
the child because he was not the child’s 
legal or biological father. In searching 
for a theory to uphold the lower court’s 
decision to award child support, the 
court expounded: 
There is an innate immorality in the con- 
duct of an adult who for over a decade ac- 
cepts and proclaims a child as his own, but 
then, in order to be relieved of the child’s 
support, announces, and relies upon, his 
bastardy. This is a cruel weapon, which 
works a lasting injury to the child and can 
bring in its aftermath social harm. The 
weapon should garner no profit to the 
wielder; the putative father should earn no 
premium by the assertion of the illegitimacy 
of the child. If any legal hypothesis can pre- 
vent such an inducement to publication of 
illegitimacy, we should adopt that theory.” 

Based on both promissory and equi- 
table estoppel grounds, the court ac- 
cepted virtual adoption as that theory. 
However, since the evidence adduced at 
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trial failed to demonstrate the probabil- 
ity of an express agreement to adopt, 
the court held it inapplicable in that 
case. 

Conversely, in the case of In Re Mar- 
riage of Valle, 53 Cal. App. 2d 837, 126 
Cal. Rptr. 38 (Cal. Ct. App. 1975), the 
court found the doctrine of virtual adop- 
tion estopped the putative father from 
evading his child support responsibili- 
ties. There, Mr. and Mrs. Valle agreed 
to adopt Mr. Valle’s brother’s natural 
children, and brought them from 
Mexico to the United States. However, 
when Mrs. Valle filed for divorce and 
child support six years later, Mr. Valle 
argued that since he was neither the 
legal nor biological parent of the two 
children, he had no duty to support 
them. The court rejected this conten- 
tion, explaining Clevenger held that “if 
the facts would establish an express 
agreement for the maintenance of the 
child or an estoppel as to the child the 
husband would be liable for child sup- 
port.” Thus, the court accepted two 
forms of virtual adoption — either an 
express contract for adoption or a prom- 
issory estoppel in relation to the child. 
The elements of the latter form require: 
a showing that 1) the putative father repre- 
sented to the child that he was his father; 
2) the child relied upon the representation 
by accepting and treating the putative fa- 
ther as his father; 3) the child was ignorant 
of the true facts; and 4) the representation 
was of such duration that it frustrated the 
realistic opportunity to discover the natu- 
ral father and to reestablish the child-par- 


ent relationship between the child and the 
natural father." 


In Valle, the court found ample evi- 
dence to support both an agreement 
between the natural and putative par- 
ents to adopt, as well as an estoppel 
between the child and Mr. Valle. Accord- 
ingly, it held that Mr. Valle was es- 


The court accepted 
two forms of virtual 
adoption—either an 

express contract 
for adoption or 
promissory estoppel 


in relation to 
the child 


topped from denying paternity, and re- 
quired him to support his virtually 
adopted child. 

New York law similarly recognizes 
virtual adoption in the child support 
context. In Wener v. Wener, 35 A.D.2d 
50 (N.Y. App. Div. 2d 1970), the Weners 
were married and childless for six years 
when they agreed to adopt and raise the 
child cf a Florida woman. However, no 
legal adoption proceedings were insti- 
tuted on the child’s behalf. Thirteen 
months later, the Weners separated and 
Mr. Wener filed a petition for divorce. 
Mrs. Wener asked for child support. As 
is the case in Florida, the New York 
statutes require child support only for 
formally adopted or biological children. 
Nonetheless, the court accepted the 
implied promise-equitable estoppel 
(virtual adoption) approach to this 
problem. It argued that: 


{hjaving agreed to adopt the child and sup- 
port her, and having treated her as his own 


prior to the parties’ separation, the plain- 
tiff may not now disavow all obligation and 
shift the entire burden onto the defendant. 
It may be reasonably inferred from the evi- 
dence that the defendant would not have 
acquired the child and brought her into their 
home in the absence of the plaintiff’s con- 
sent to adoption. Therefore, the plaintiff’s 
primary obligation rests upon a dual foun- 
dation of an implied contract to support the 
child and equitable estoppel. 

These cases support the proposition 
that the Sheffield test for virtual adop- 
tion should be applied in the child sup- 
port context. 


Virtual Adoption Principle 
Applied to John Doe 

In the case of John Doe, Dana 
Daughter’s virtual adoption by Peter 
Putative is clearly established. There 
is an agreement to adopt Dana Daugh- 
ter, specific performance by John Doe 
in surrendering his parental rights to 
Michelle Mother and Peter Putative, 
performance on the part of Dana 
Daughter by living in Peter Putative’s 
home, and partial performance by 
Michelle Mother and Peter Putative in 
taking Dana Daughter into their home 
and treating her as their legally 
adopted child. Although a court cannot 
compel Peter Putative to adopt Dana 
Daughter, if the reasoning of Sheffield 
is accepted, Dana Daughter should be 
entitled to specific enforcement of the 
benefits that would accrue from her vir- 
tual adoption.'® 

Likewise, Dana Daughter should be 
entitled to child support under the 
Clevenger test for virtual adoption. 
First, John Doe executed an express 
agreement permitting Michelle Mother 
and Peter Putative to terminate his 
parental rights and allowed Peter Pu- 
tative to adopt Dana Daughter. Implicit 
in this agreement is a duty on the part 
of Peter Putative to support Dana 
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Daughter. Moreover, if Peter Putative 
represented to Dana Daughter that he 
was her legally adopted father, and 
Dana Daughter was ignorant of the 
truth, then she should be entitled to 
child support under Clevenger’s prom- 
issory-equitable estoppel theory be- 
cause that representation, along with 
the adoption contract, deprived her of 
the opportunity to continue and develop 
a relationship with her biological fa- 
ther, John Doe. Thus, Peter Putative 
should be estopped from denying his 
child support responsibility under ei- 
ther of these forms of virtual adoption.” 

Although these cases support the 
proposition that Peter Putative has a 
duty to support Dana Daughter, it does 
not necessarily follow that John Doe 
can enforce that contract in defense of 
Michelle Mother’s action for arrears. 
Here, the established rule that “parents 
may not contract away the rights of 
their children to support; nor may they 
waive a child’s right to support by ac- 
quiescing in the obligated parent’s non- 
payment of support,”® is problematic. 


Role of Laches in a Virtual 
Adoption Case 

In virtual adoption cases, the doc- 
trine of laches can be advanced to shield 
the biological parent from liability for 
child support arrears.'® This equitable 
defense is only available in extreme cir- 
cumstances where the following ele- 
ments are present: 1) conduct on the 
part of the defendant, or on the part of 
one under whom he claims, giving rise 
to the situation of which the complaint 
is made; 2) the plaintiff, having had 
knowledge of the defendant’s conduct, 
and having been afforded an opportu- 
nity to sue, is guilty of not asserting her 
rights; 3) lack of knowledge on the 
defendant’s part that the plaintiff will 
assert the right on which she bases her 
suit; and 4) injury or prejudice to the 
defendant in the event relief is accorded 
to the plaintiff.?° 

John Doe’s virtual adoption case sat- 
isfies these criteria. Michelle Mother’s 
action in preventing John Doe from vis- 
iting Dana Daughter, and inducing him 
to sign the agreement to terminate his 
parental rights, gave rise to the alleged 
child support arrears. Thus, Michelle 
Mother’s affirmative conduct, in requir- 
ing John Doe to sign the agreement to 
adopt, constitutes not only a voluntary 
relinquishment of her right to demand 
child support, but also a per se failure 


to assert that entitlement. Moreover, 
because of Michelle Mother and Peter 
Putative’s agreement to adopt Dana 
Daughter, John Doe reasonably be- 
lieved that he was absolved of any obli- 
gation to support Dana Daughter. Fi- 
nally, John Doe was prejudiced by Dana 
Daughter’s virtual adoption in two 
fashions. First, he had no opportunity 
to develop a relationship with Dana 
Daughter and was estranged from her 
as a result. Second, John Doe changed 
his position by marrying and planning 
a family with his new wife with the 
understanding that he would not be 
obligated to pay child support. Under 
these extreme circumstances, the doc- 
trine of laches should estop Michelle 
Mother from compelling John Doe and 
his new family to pay windfall arrears. 


Conclusion 

Florida courts should apply the doc- 
trine of virtual adoption to the contract 
to adopt/child support context. In a case 
like John Doe’s, it is not fair to permit 
Michelle Mother and Peter Putative to 
contractually terminate John Doe’s pa- 
ternal relationship with Dana Daugh- 
ter, and thereafter assert a claim for 
back child support. Virtual adoption 
and laches can not only prevent this 
result, but also can justify the imposi- 
tion of at least a partial support obli- 
gation upon Peter Putative. Accord- 
ingly, the Florida family law practitioner 
should advocate for the application of 
these equitable principles. Q 


Virtual adoption is synonymous to eq- 
uitable adoption and adoption by estoppel. 
Urick v. McFarland, 625 So. 2d 12538, 1254 
(Fla. 2d D.C.A. 1993) (explaining that vir- 
tual adoption “is in the nature of promis- 
sory estoppel or breach of an oral contract 
to adopt”). 

2 Sauvage, 91 F. at 493. 

3 Sheffield, 14 So. 2d at 419. 

4 Miller v. Paczier, 591 So. 2d 321 (Fla. 
3d D.C.A. 1991). 

5 Grant v. Sedco Corp., 364 So. 2d 774 
(Fla. 2d D.C.A. 1978). 

6 Tarver v. Evergreen Sod Farms, Inc., 
533 So. 2d 765 (Fla. 1988). 

7 In Re Adoption of R.A.B., 426 So. 2d 
1203 (Fla. 4th D.C.A. 1983). Essentially, 
these five elements impose a privity require- 
ment. Virtual adoption is cognizable against 
the adoptive parents’ estate, but not against 
other parties such as the state of Florida or 
the virtually adoptive parents’ other rela- 
tives. 

8 Paczier, 591 So. 2d at 321. 

9 Benjamin v. Cronan, 93 S.W. 2d 975 
(Mo. 1936). 

10 Td. at 981, cited in Jan Ellen Rein, 
Relative by Blood, Adoption, and Associa- 


tion, Who Should Get What and Why, 37 
Vanp. L. Rev. 711, 792 n. 296 (1984). 

"| Habacker v. Young, 474 F. 2d 1229 (5th 
Cir. 1973). 

2 Clevenger, 189 Cal. App. 2d at 664. 

18 Valle, 53 Cal. App. 3d at 841 (empha- 
sis added). 

Id. 

8 Td. at 53. 

16 See In Re Adoption of R.A.B., 426 So. 
2d 1203 (Fla. 4th D.C.A. 1983). 

7 Compare with Pierce v. Pierce, 645 P. 
2d 1353, 1355 (Mont. 1982) (arguing that 
virtual adoption is inapplicable where a 
stepfather seeks to establish custodial rights 
against the wishes of the child’s natural 
mother.). 

18 Lang v. Lang, 252 So. 2d 809 (Fla. 4th 
D.C.A. 1971). 

19 In the real John Doe case, the court 
absolved John doe of liability on laches 
grounds. 

20 Dean v. Dean, 665 So. 2d 244 (Fla. 3d 
D.C.A. 1995) (holding that the doctrine of 
laches barred wife’s claim for back child 
support where wife waited 30 years to file 
suit.). 
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GENERAL PRACTICE 


What Every Business Person Should Know About 
Border Protection for Intellectual Property 
Recording With the Customs Service 


he saying once was that if you 

build a better mouse trap the 

world will beat a path to your 

door. Today, if you build a bet- 
ter mouse trap, your competition may 
beat a path to your customers’ doors. 
So, how are customers to identify your 
better mouse trap? Obviously a patent 
can offer protection as can a trademark. 
But what can you do if you are worried 
that your competitors will be outside 
the United States? 

How will you keep a watch on all of 
your competitors? What if someone 
brings mouse traps just like yours into 
the country and sells them? What if a 
foreign competitor labels its mouse 
traps the same as yours and the pur- 
chasers think they are buying your 
product? How much will it cost to keep 
up with all of this information? Are 
there companies which can be hired to 
monitor the problem for you? 

The solution to this serious problem 
is actually much less complicated and 
expensive than you might expect. Be- 
cause of its unique position of monitor- 
ing imports and exports, the U.S. Cus- 
toms Service can provide assistance. 
The procedure is to record your trade- 
mark, trade name, copyright, or patent 
information with the Customs Service. 
As each is different, each of the proce- 
dures and limitations will be reviewed. 


Trademarks and Trade Names 
If the U.S. Patent and Trademark 
Office has registered a trademark, a 
status copy of the certificate of regis- 
tration and five copies can be recorded 
with the Intellectual Property Rights 
Branch of the U.S. Customs Service.'! 
The address will appear in the regula- 
tions published at 19 C.F.R. §§133.1 et 
seq. While no special application form 
is provided, the regulations do set out 
the information that must be included. 
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Is someone stealing 
your Client's 
business from 
right under 
your nose? The 
solution is less 
complicated and less 
expensive than you 
might expect 


by Clayton J. Joffrion 


The regulations require that 8 x 10 1/2 
inch paper be used for the application. 
The current cost is $190 per class of 
goods based upon the classes listed on 
the certificate. The recordation remains 
in force concurrently with the 20-year 
trademark registration period and may 
be renewed. The regulations also estab- 
lish rules for change of ownership of a 
recorded trademark. 

There is no federal trade name reg- 
istration without trademark registra- 
tion, thus there is no certificate which 
can be issued for trade names. A trade 
name or trade style used for at least 
six months may be recorded to identify 
a manufacturer or trader.” Trade names 
are different from trademarks although 
the same mark or symbol may be used 
for both purposes. If a symbol is also 
used as a trademark, it cannot be re- 


corded with the Customs Service as a 
trade name without regard to whether 
or not the mark has been registered 
with the Patent and Trademark Office. 
In other words, the trademark protec- 
tion is assumed to be adequate. 

Because there is no central national 
registry for trade names registration,° 
after an application to record the reg- 
istration is filed, the proposed trade 
name is published in the Federal Reg- 
ister. Interested parties may oppose the 
recordation but, of course, this requires 
one to review the Federal Register. 

After consideration of opposition, the 
Customs Service publishes a notice of 
final approval or disapproval in the 
Federal Register and the Customs Bul- 
letin. This is very important as a Loui- 
siana company which enjoys a state 
trade name registration with the sec- 
retary of state of Louisiana may lose 
the right to object to registration by 
someone from another state if the de- 
scription of the products associated 
with the trade names are the same. 
Thereafter, if the Louisiana company 
attempts to import a product bearing 
its trade name into any state, includ- 
ing Louisiana, it could be barred from 
doing so because a company from an- 
other state has recorded its trade name 
with the Customs Service. Obviously, 
this can become a race to filing with 
Customs and the result in such a case 
would most likely be exclusion of the 
goods or the posting of a bond by the 
Louisiana company followed by litiga- 
tion. Protection for a recorded trade 
name remains in force as long as the 
name is used but may be cancelled for 
disuse. 


Protection for Trademarks 
and Trade Names 

The regulations provide that articles 
bearing a mark copying or simulating 
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a registered trademark or trade name 
shall be denied entry and may be sub- 
ject to forfeiture.‘ The regulations, how- 
ever, make a very important distinction 
between “simulating” marks, which are 
those which so resemble a recorded 
mark that it is likely to cause the pub- 
lic to associate the copying or simulat- 
ing mark with the recorded mark or 
name, and a “counterfeit” trademark, 
which is indistinguishable from a reg- 
istered trademark. 

Foreign-made products bearing copy- 
ing or simulated marks are subject to 
seizure and forfeiture as prohibited 
substitutions. There are, however, sev- 
eral exceptions, the most important re- 
lating to “gray market” goods. “Gray 
market” goods are goods made outside 
of the U.S. with the permission of the 
intellectual property owner or where 
there is a common ownership or con- 
trol between the domestic and foreign 
producers but the product is imported 
into an unauthorized market (in this 
context usually the U.S.). This is a very 
ripe area for dispute, although the Cus- 
toms Service has apparently decided 
not to be the arbitrator of disputes aris- 
ing from conflicts between U.S. and for- 
eign producers who should be working 
together. 

When gray market goods enter the 
country, the owner of the recorded mark 
is notified and may resort to litigation. 
How does the Customs Service know 
what are “gray market” goods? A great 
deal of initial information will come 
from the application to record the trade- 
mark or trade name. Therefore, it is 
imperative in the application phase to 
determine the present or future possi- 
bility of gray market goods and to struc- 
ture deals so the gray market goods 
exception does not render the protec- 
tion useless. 

Other exceptions include when the 
recordant itself imports goods, when 
the recordant gives written consent to 
importation, and when the objection- 
able mark can be removed or obliter- 
ated (this does not, however, apply to 
articles bearing counterfeit marks). 


Special Rules for 
Counterfeit Goods 

The regulations provide, in part, that 
if an article bears a mark which is coun- 
terfeit, in the absence of written con- 
sent of the trademark owner, the prop- 
erty shall be seized and forfeited.* After 
seizure, the registrant is notified of the 


seizure and of the quantity of goods. If 
the registrant does not provide written 
consent to importation, exportation, 
entry after removal of the mark, or 
other appropriate disposition, the goods 
are kept by the government, given to 
charities, or, if possible, sold. Because 
the regulations provide such harsh pen- 
alties against counterfeit goods, most 
violators take great care to make their 
marks “simulating” rather than “coun- 
terfeiting,” with the hope that, if 
caught, they can remove the marks and 
avoid forfeiture. Thus, in order to ob- 
tain the fullest protection, a recordant 
must recognize that the mere recorda- 
tion will not solve all potential prob- 
lems and one may still have to seek a 
court order in the event Customs de- 
termines a mark to be simulating as 
opposed to a true counterfeit. 


Anticounterfeiting Consumer 
Protection Act of 1996 

On July 2, 1996, President Clinton 
signed the Anticounterfeiting Con- 
sumer Protection Act of 1996.° Section 
3 of the Act establishes counterfeiting 
and the trafficking of goods bearing 
counterfeit marks as a racketeering 
crime.’ Like any other criminal law, one 
can conspire to and attempt to violate 
the law. Further, since criminal law is 
involved, this opens the door for civil 
penalties as well. Section 10 of the Act 
modifies 19 U.S.C. §1526 to state that 
any person who directs, assists finan- 
cially or otherwise, or aids and abets 
the importation of merchandise for sale 
or public distribution that is seized, 
shall be subject to a civil fine. What is 
missing from the civil penalties subsec- 
tion are words such as “knowingly” and 
“intentionally” so those involved in im- 
portation must do what they can not to 
assist, aid, or abet. Attorneys, C.P.A.s, 
freight forwarders, customs brokers, 
bankers, and just about everyone in- 
volved must now do their part to stop 
trafficking in counterfeit goods or face 
penalties. This also includes owners of 
vessels, vehicles, and aircraft, as §13 
of the Act forbids unlawful use of these 
in violation of the criminal provisions. 
Violations could lead to seizure of the 
vessels, vehicles, and aircraft, as is 
common in drug matters. 

The Act is further strengthened by 
§§11 and 12, which call for public dis- 
closure of aircraft manifests, and by 
allowing the Secretary of the Treasury 
to prescribe new regulations for entry 


documentation to determine if the 
goods sought to be imported bear an 
infringing trademark. One must re- 
member to check for new regulations 
in the Code of Federal Regulations and 
the Federal Register before taking any 
actions. 


Goods Already Passed 
Through Customs 

Another powerful regulation is 19 
C.F.R. §133.24, which allows for a de- 
mand for redelivery after release of the 
merchandise. If goods were released by 
Customs and the recordant discovers 
this, the port director (a Customs offi- 
cial) is to make demand on the importer 
for redelivery of the goods. If they are 
not redelivered, i.e., have already been 
sold, a claim for liquidated damages 
may be made. 


Copyright Protection 

Claims to copyrights which have been 
registered in accordance with the Copy- 
right Act of July 1947, or the Copyright 
Act of 1976, may be recorded with Cus- 
toms for import protection.*® ° An appli- 
cation to record a copyright must in- 
clude a statement of actual or potential 
injury, the country of manufacture of 
the genuine copies or phonorecords, 
along with information identifying the 
copyright owner and all foreign persons 


“Can't you put a gap between ‘the’ and ‘IRS’?” 
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or entities authorized or licensed to use 
the protected work.'® An “additional 
certificate” of copyright registration is- 
sued by the U.S. Copyright Office must 
also accompany the application and five 
photocopies of the copyrighted work (ex- 
cept where the copyright covers a book, 
magazine, periodical, or similar matter 
readily identifiable by title or author). 
The recordation remains in effect for 20 
years, unless the copyright ownership 
expires before that time. 

As with trademarks and trade 
names, importation of infringing cop- 
ies is prohibited." If the port director 
determines that an imported article is 
an infringing copy or phonorecord, it 
will be seized and the importer notified. 
The importer is then given an opportu- 
nity to contest the allegation that the 
article infringes a recorded copyright. 
If the importer contests the allegation, 
the copyright owner is supplied with a 
sample and notice that the copyright 
owner must demand exclusion, post a 
bond, and submit legal briefs, evidence, 
and other pertinent material to sub- 
stantiate infringement. The burden of 
proof is on the copyright owner. 

The copyright infringement proce- 
dure is as complicated as any adminis- 
trative matter and there are important 
deadlines and cutoff dates which must 
be complied with. If the material is 
found to infringe on the copyright, the 
works are destroyed unless some “con- 
ditional” relief is possible. One such 
relief is to allow articles seized or de- 
tained to be returned to the country of 
export if the importer can show that he 
or she had no reasonable grounds for 
believing that his her actions consti- 
tuted a violation. If articles infringing 
on a copyright have already cleared 
customs, the port director is promptly 
to demand redelivery, subject to a claim 
for liquidated damages if the articles 
are not redelivered. 

The Anticounterfeiting Consumer 
Protection Act of 1996 provides crimi- 
nal and civil protection for 
phonorecords, computer programs, 
packaging, and documentation, and 
motion pictures and other audiovisual 
works. 


Patent Protection: Patent 
Surveys 

The first requirement is that the 
patent be issued by the U.S. Patent and 
Trademark Office of the Department of 
Commerce. Since patents are more com- 
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plicated than trademarks or trade 
names, obviously the Customs Service 
cannot check each item to determine 
how it works and if there is a violation 
of a patent. Some patent infringements 
may be quite obvious, while others may 
be quite difficult to detect. Thus, the 
Customs Service has only limited au- 
thority to assist patent owners and 
more active participation by the patent 
owner is required. 

The remedies for patent owners are 
exclusion orders and seizure and/or for- 
feiture orders issued by the Interna- 
tional Trade Commission under §337 of 
the Tariff Act of 1930. These orders 
are issued as remedies against the sale 
after importation of articles which in- 
fringe upon a patent or registered copy- 
right, or which are made by a process 
covered by the claims of a patent. The 
major problem for U.S. patent owners 
is discovering who is infringing on the 
patent. The U.S. Customs Service can 
assist by providing the patent owner 
with the names and addresses of im- 
porters of merchandise which appears 
to infringe a registered patent.'* 

Applications for patent surveys re- 
quire the name of the patent owner, a 
certified copy of the patent, with addi- 
tional photocopies, a statement of the 
requested length of the survey (two, 
four, or six months), and a list of all 
merchandise which is believed to in- 
fringe the patent, or in which it is a 
possible component part. Additional 
required information is the Harmo- 
nized Tariff System classification num- 
ber, trade names, trademarks, and a 
statement of the manner in which the 
patent is used. Also required is a 
sample chemical analysis or other in- 
formation used to identify the patented 
product or process. The Customs Ser- 
vice also requires identification of any 
information supplied in the patent sur- 
vey application which is confidential or 
privileged. 

The present costs of patent surveys 
are $1,000, for two months, $1,500, for 
four months, and $2,000, for six 
months. The more complicated the pat- 
ented product or process, the more the 
patent owner will need to discuss the 
survey with Customs to better learn 
how to show the Customs officers what 
to look for in potential violations. If a 
patent survey demonstrates possible 
infringement, the evidence may be used 
to bring an action before the Interna- 
tional Trade Commission. 


Conclusion 

The possible protection which the 
U.S. Customs Service has to offer U.S. 
trade name, trademark, copyright, and 
patent owners is not only unique, but 
is highly cost effective. Accordingly, 
businesses simply cannot ignore these 
forms of protection. This is particularly 
so for small to medium size businesses 
which cannot afford any reasonable al- 
ternative. Q 


115 U.S.C. §1124. 

219 C.F.R. §§133.11 et seq. 

3 We seldom think of this distinction be- 
tween trade names and trademarks since 
many companies adopt some of the key 
words in their trademark as part of their 
trade name. 

419 C.FR. §§133.21 et seq. 

519 C.F.R. §133.23a. 

® Pub. L. No. 104-153, 110 Stat. 1386 
(1996). 

7 18 U.S.C. §§1961(1)(B) and 2318. 
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917 U.S.C. §106. 
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REAL PROPERTY, PROBATE & TRUST LAW 


Time to End “Let’s Pretend” 


everal short years ago, the 

Florida Legislature designed 

and enacted “transaction bro- 

kerage” as a legal relation- 
ship between the real estate licensee 
and the client.' The concept of transac- 
tion brokerage was created to liberate 
the real estate licensee and the general 
public from the licensee’s conflicting fi- 
duciary relationships and responsibili- 
ties and the parties’ resulting exposure 
to litigation. The transaction broker 
functioned in the nature of an indepen- 
dent contractor representing neither 
the buyer nor the seller.” 

At this writing, a proposed amend- 
ment to F.S. Chapter 475 entitled “an 
Act Relating to Real Estate Transac- 
tions” was being submitted at the 1997 
session of the Florida Legislature. The 
proposed act grafts on to the traditional 
definition of transaction brokerage a 
provision that makes the transaction 
broker a “limited representative” for a 
buyer or a seller, or both. The proposed 
act provides, however, that the trans- 
action broker represents no one in a “fi- 
duciary capacity.”® 

The proposed act flies in the face of 
the traditional role of transaction bro- 
kerage and, in reality, creates the fol- 
lowing two kinds of agency: 1) a con- 
ventional single agency of a buyer or a 
seller, and 2) an agency-clone without 
fiduciary responsibility, created out of 
transaction brokerage. 

Ironically, the word “represent,” the 
very word used in the proposed act to 
polarize the formerly neutral concept 
of transaction broker, converts the 
transaction broker to an agent look- 
alike. Indeed, the word “represent” is 
the effective equivalent of agency. One 
who represents is a “representative.”* 
Thus, a single word changes the entire 
concept of transaction brokerage from 
independence to a quasi-principal and 


The proposed act 
grafts on to the 
definition of 
transaction 
brokerage a 
provision to make 
the transaction 
broker a “limited 
representative” for a 
buyer or a seller, 
or both 


by Douglas C. Kaplan 


agent relationship. 

Since a transaction broker has no fi- 
duciary obligations to a client under the 
proposed act, will prospective buyers 
who retain transaction brokers to “rep- 
resent” them understand the ramifica- 
tions? That is, will prospective buyers 
know that such representation does not 
include (in fact, it expressly excludes) 
the following items defined within the 
act as fiduciary obligations: trust and 
confidence, leyalty, complete confiden- 
tiality, obedience, full disclosure, and 
diligence? 

Will clients understand that, in hir- 
ing transaction brokers to “represent” 
them in a limited capacity, that inad- 
vertently they may be exposing them- 
selves to the traditional dangers in- 
volved in a conventional agency 
relationship? Those dangers include: 1) 
liability for the brokers’ false or erro- 


neous representations to third parties; 
2) the clients’ tort liability arising from 
brokers’ negligence; 3) the clients’ con- 
tractual commitments from brokers’ 
agreements; and 4) the clients’ respon- 
sibility for brokers’ receipt of notice and 
delivery. 

In exchange for that exposure, the 
clients would receive: “limited repre- 
sentation”—whatever that means. Cu- 
riously, the proposed act defines “lim- 
ited representation” by what it is not, 
i.e.: It is not fiduciary obligations; it is 
not full confidentiality; it is not full dis- 
closure. 

What the proposed act fails to tell us 
is what limited representation is. In an 
unsuccessful effort to fill that void, the 
act merely lists a litany of obligations: 
honesty; accounting; use of skill, care, 
and diligence; and Johnson v. Davis 
disclosures—all of which are universal 
obligations of all licensees. One can 
conclude only that there is no clear defi- 
nition of a limited representative’s du- 
ties and responsibilities. In the context 
of the transaction broker, limited rep- 
resentation appears to be little more 
than mere empty words to suggest a 
representative service that does not 
exist, and can never be rendered. 


Origin of Agency Brokerage 

In only 10 years, the real estate bro- 
kerage industry has experienced a rev- 
elation that might have taken a life- 
time. It did not go willingly in search 
of its soul but, like Lot’s wife, was tan- 
talized by curiosity to /ook, thus to be 
changed forever. When the mist cleared, 
what was exposed was a fundamental 
conflict in the DNA of agency brokerage, 
i.e., fiduciary duties to clients conflicted 
with transaction-generated commissions. 

Agency and subagency ruled might- 
ily in the post-World War II real estate 
brokerage industry. The notion was that 
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real estate broker agency relationships 
came to this country with the Magna 
Carta or, at least, resided in some cher- 
ished historical document in the Wash- 
ington Bureau of Archives. Or, so one 
would think by the refrain, “Haven’t we 
always been agents?” 

Certainly, the law of agency had 
sound legal history in the English com- 
mon law. When third parties were in- 
volved, subagency appeared as a natu- 
ral and logical extension of the agency 
relationship. Although agency is still 
used today in many areas of commerce, 
the justified demise of the bewildering 
concept of subagency is imminent. 

How did agency become the accepted 
legal relationship for real estate bro- 
kers? One view urges that agency was 
the device used by the civil courts to 
impose a fiduciary obligation on the 
broker in the absence of rules or con- 
straints. Another suggests that the 
agency relationship with its fiduciary 
obligation engendered a better quality 
professional fee. Or simply, sellers may 
have believed that making the broker 
his or her agent would place the broker 
on the seller’s team. 

Whatever the source of the agency 
connection for the real estate broker, 
the system seemed to work. Decades of 
real estate brokers earned their liveli- 
hoods using the ill-fitting law of agency 
with all its fiduciary responsibilities as 
the legal mucilage that bound them to 
their clients. 


Agency and Transaction- 
Generated Fees 

Other professionals, such as doctors 
and architects, get paid for their time, 
effort, and service whether or not the 
clients utilize or are ultimately benefit- 
ted by such services. Imagine doctors 
who only get paid for cures; or archi- 
tects who get paid only when and if 
their plans result in actual construc- 
tion. How the agency concept of “I will 
be your representative, your advisor, 
your expert, your confidante” became 
mingled—no mangled—with “pay me 
only when, and if, I get you to sign a 
contract” (commission-based compensa- 
tion) is puzzling. The two together 
make an explosive compound, indeed, 
for the concept foolishly and unneces- 
sarily pits the professional broker 
against the broker’s own instinct for 
economic survival. 

What happened to provoke change 
was subtle, sophisticated, but neverthe- 
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less significant. The real estate indus- 
try began to view itself seriously as a 
profession. A number of factors distin- 
guish an occupation from a profession. 
By far, the most important are an en- 
forced code of ethics and standards of 
quality, service, and honesty. Although 
nonprofessional businesses also must 
function honestly to survive, generally 
no structure exists within the business 
world to enforce codes of ethics or stan- 
dards of honesty. 


Discovery of a Conflict 

The medical profession publishes a 
Physicians Desk Reference, a text which 
identifies the ingredients of modern 
medicines and describes how they work. 
The Physicians Desk Reference identi- 
fies what ingredients or medications 
should not be taken with others since 
their interaction can be harmful, or 
even fatal. Physicians are charged with 
the knowledge and responsibility of 
what medications are dangerous when 
administered together. 

The real estate brokerage industry 
has long needed to look at its two most 
important elements of the service it of- 
fers to see if they can both interact and 
co-exist in a professional setting. They 
are agency and transaction-based com- 
pensation for real estate brokerage ser- 
vices. 
eAgency 

Agency is a term (which by definition 
includes a “fiduciary” obligation) in- 
volving trust, fidelity, full disclosure, 
and confidentiality. A fiduciary relation- 
ship requires that fiduciaries may not 
take selfish advantage of their trust 
relationship or deal with the subject 
matter of that trust in such a way as to 
benefit themselves or prejudice their 
principals. 
¢Transaction-Based Compensation for 
Real Estate Brokerage Services 

Transaction-based compensation for 
real estate brokerage services, in con- 
trast, means that payment occurs only 
if the transaction or deal is produced, 
i.e., no compensation is due for time, ef- 
fort, or facility without a signed contract. 


Skinning the Agency Cat 

Sadly, there is no lack of misdirected 
ingenuity within the real estate broker- 
age industry. So intent are certain fac- 
tions on preserving the fiction of fidu- 
ciary representation that they have 
moved some state legislatures to enact 
potentially misdirected laws. These 


laws can be grouped as 1) abrogation 
of common law agency for real estate 
agents; 2) designated agency; and 3) 
limited agency, limited disclosure, lim- 
ited representation, and limited hon- 
esty. 

*Abrogation of Common Law Agency 
for Real Estate Agents 

For the most part, this design is a 
transparent effort to change the rules 
of agency by removing most of the fidu- 
ciary obligations that make agents vul- 
nerable yet, still allowing them to call 
themselves agents. It is the special icon 
of those who would like to practice dual 
agency without legal exposure. How are 
the consumers in such a state going to 
distinguish between the diluted re- 
sponsibilities of real estate agents and 
the obligations of all other kinds of 
agents with whom they deal? They can 
not, unless they are accompanied by a 
lawyer and carry with them a copy of 
the state statutes. And how will such a 
scenario play to unsuspecting consum- 
ers accustomed to traditional fiduciary 
roles when they buy or sell in the grow- 
ing interstate, Internet marketplace? 
Designated Agency 

Some legislatures have enacted a 
unique program sometimes called “des- 
ignated agency.” Under that scenario, 
such as in Illinois, a single real estate 
broker can identify a person in his or 
her office who can act as a representa- 
tive of the buyer and a different person 
who can act as a representative of the 
seller in the same transaction. Pre- 
sumptively, in some way, this separates 
the confidentiality of each salesperson; 
the obligations to disclose of each; and 
the fiduciary duties of each. 

Designated agency has been enacted 
in states where salespeople do not have 
their own independent identity suffi- 
cient to advertise in their own names; 
list property on the multiple listing ser- 
vice; create their own depository trust 
accounts; collect real estate commis- 
sions for themselves; take listings for 
themselves; and maintain their own 
offices. 

In all of the foregoing instances, the 
salespeople function under the direc- 
tion and supervision of a single real 
estate broker. Does that broker have 
two heads, neither of which talks to the 
other, or shares thoughts with the 
other? Only in a world of fantasy would 
salespeople within one office not share 
communications and disclosures with 
each other and with the principal bro- 


a 
x 


ker. This agency design appears to be 
little more than a house of cards built 
upon a foundation of dual agency. 

eLimited Agency; Limited Disclosure; 
Limited Representation; Limited Honesty 

At no time in the annals of Anglo- 
American jurisprudence has the word 
“limited” received such unlimited usage 
as in the real estate industry during 
this decade. In recent years, we have 
seen the advent of “limited agency,” 
“limited disclosure,” and “limited rep- 
resentation.” Limited to what? Limited 
to how much? Why limited? Essentially, 
the word “limited” has been used in an 
effort to suggest the existence of an 
agency fiduciary relationship, while at 
the same time attempting to limit the 
exposure of the fiduciary. The word 
“limited” is the current weasel-word 
displaying, merely, unlimited imagina- 
tion and limited candor. If an agent is 
going to serve as someone’s fiduciary 
and valued representative, how can the 
agent quantify or limit the sincerity, 
commitment, and dedication of such 
representation? Who weighs the 
amount of representation, disclosure, 
and fiduciary obligation? 

This posturing is commercially un- 
necessary, dangerous, and counterpro- 
ductive. It exists for one purpose, i.e., 
to try and justify a commercial 
licensee’s claim that he or she repre- 
sents the buyer and the seller and, in 
certain cases, to collect a commission 
from both. 


Effect of Proposed Florida Act 

Is it mere coincidence that the same 
proposed act (that has been before the 
1997 Florida Legislature), which abro- 
gates dual agency, also changes the ge- 
netic code of independent transaction 
broker to create an agent-like limited 
representative? Why would anyone 
tamper with an existing and working 
model of an independent transaction 
broker when apparently there is little 
to gain and much to lose? The answer 
may lie in the new transaction broker’s 
capacity to offer, in the same real es- 
tate transaction, limited representation 
to both buyer and seller without hav- 
ing to comply with standards of fidu- 
ciary obligations. 

What really is created by making the 
transaction broker a limited represen- 
tative is dual agency in transaction-bro- 
ker clothing. Under existing law, even 
a dual agent is bound by significant fi- 
duciary obligations to the clients. A 


transaction broker representing both 
buyer and seller will be little more than 
a dual agent functioning with no com- 
mon law agency protections to the prin- 
cipals. Given the prior opposition of the 
Department of Professional Regulation 
and the Florida Real Estate Commis- 
sion to the abrogation of common law 
agency, it is hard to understand how 
this ill-conceived and destructive pro- 
posal could have gotten this far. 

The proposed change to transaction 
brokerage is a minefield for Florida real 
estate licensees. The rights of irate cli- 
ents “represented” by transaction bro- 
kers will not be asserted before a legis- 
lative committee, state agencies, or a 
voluntary association of brokers. They 
will be pressed in county courthouses 
throughout the state. Judges will not 
measure with a micrometer the an- 
guished cries of the real estate licensee 
who defends by saying, “but I was only 
a ‘limited’ representative.” Plaintiffs 
will cite the licensee’s assurances that 
he or she could and would represent the 
plaintiff and examine whether the lic- 
ensee did, in fact, do so. Plaintiff’s coun- 
sel will point to the fact that by all his- 
torical standards, a representative is 
another expression for agent and that, 
if it “walks like a duck, then... .” In- 
stead of insulating transaction brokers 
from litigation and liability, the pro- 
posed change blurs their roles, denies 
their independence, and assures their 
involvement in the controversy. 

Florida was, and still is, on the cut- 
ting-edge of developments in the real 
estate brokerage industry. Some 
states—including Alabama, Colorado, 
Georgia, Idaho, Kentucky, Michigan, 
Montana, New Jersey, New Mexico, 
Tennessee, Virginia, and Wyoming— 
now offer transaction brokerage, or 
other nonagency options. Other 
states—Alaska, Kansas, Maryland, 
Mississippi, Missouri, Oklahoma, and 
Pennsylvania—all have new transac- 
tion brokerage legislation under consid- 
eration. 

The scuttlebutt is that the proposed 
act is a compromise. One would do well 
to keep in mind the sage words of Tryon 
Edwards, theAmerican theologian who 
stated that “Compromise is but the sac- 
rifice of one right or good in the hope of 
retaining another—too often ending in 
the loss of both.” 

If the state of Florida contaminates 
transaction brokerage by mixing it with 
the authority to represent clients in the 


same transaction, it will be a step back- 
ward in what has previously been 
Florida’s progressive move toward the 
future in real estate brokerage. 0 


Fa. Star. §475.01(1)(k). 

® See the excellent article Real Estate Bro- 
kerage and Agency: Florida Contemplates 
Change, by Professor Glenn H. Boggs of 
Florida State University College of Busi- 
ness, 71 Fia. B.J. 46 (Feb. 1997). 

3 Florida Senate Bill No. SB 0082 and 
Florida House of Representatives Bill No. 
HB 0339, 1997 Legislative Session 

Definitions: 

1) Fua. Stat. §671.201(35), part of the 
Uniform Commercial Code, expressly re- 
cites that the word “representative’ includes 
an agent... .” 

2) Black’s Law Dictionary, Sixth Edition, 
page 1302, cites Sunset Mill & Grain Co. v. 
Anderson, 39 Cal.2d 733, 249 P.2d 24, 27, 
for the proposition that “one who represents 
others .. . is interchangeable with ‘agent’” 
and its definition of “Representative” directs 
the reader to: “See also Agent.” 

3) The Random House Dictionary of the 
English Language, Second Edition, page 
1635, defines “representative” as “an agent 
or deputy: a legal representative.” 


Douglas C. Kaplan is the board at- 
torney for the Realtor Association of 
Hollywood-South Broward, Inc., 
sponsor of the Independent Real Es- 
tate Broker initiative. He is a part- 
ner in the law firm of Kaplan, Jaffe 
and Gates, PA., in Hollywood. 

This column is submitted on be- 
half of the Real Property, Probate and 
Trust Law Section, Robert W. 
Goldman, chair, and David H. 
Simmons and Brian Felcoski, edi- 
tors. 
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ACROSS 


1. 


9. 


11. 
12. 


13. 


Challenges that may be exercised 
without any stated purpose or basis. 


Normally an expert whose purpose 
for testifying is to clarify issues. 


A female name. 
Extra juror who will be excused prior 
to deliberations (abbr). 


Costs to abide the event (abbr), 
whereby losing party must pay the 
legal expenses of the winner (See 200 
N.Y.S. 796). 


. Ajuror’s “no” vote. 
. Unable to reach a verdict. 
. Case that ignored challenge to 


Florida’s law forbidding a woman 
from serving unless she requested to 
be placed on a jury list (See 368 U.S. 
57). 


. Constitutional clause designed to 


19. 
20. 


21. 
22. 
23. 
25. 


erect a wall between church and 
state (abbr). 


Too sick to serve. 


A place where jurors never err and 
justice is always served. 


Longer-lasting sister of the TRO. 
Logic Theory (computereze). 
Field post office. 


A Latin interrogation of prospective 
jurors (first of two words). 


27. 
28. 


29. 
30. 
31. 
32. 


33. 
34. 


35. 


37. 


39. 


41. 
42. 
43. 


44. 
46. 
47. 


49. 
50. 
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Serve on a jury. 


Impatient deliberators claim that 
there’s one in every jury. 


Bachelor of Mechanical Engineering. 
To be excluded from the jury. 
The jury’s place in the courtroom. 


The small per diem paid for serving 
on the jury. 


The 21st letter of the Greek alphabet. 


Portion of jurors required for a guilty 
verdict in a capital federal case. 

Trial lawyers’ slang for real evidence 
in the jury room - finger 


Required of both witnesses and ju- 
rors. 


Where the right to trial by jury is 
constitutionally guaranteed. 


Copyright infringement (abbr). 
Wassermann Reaction (medical). 


Law books that focus upon lengthy 
cases. 


Graduate Record Examination. 
Author’s alteration. 


Sometimes cause tempers to flare in 
the jury room. 


Lines, boxes, and angles (abbr). 
We, the jury in the objective case. 


51. 
52. 
54. 
56. 


57. 


His decision is normally quite final. 
National organization of lawyers. 
Expire. 


A complete defense to homicide or 
assault (abbr). 


Motions to strike jurors for cause. 


DOWN 


OAD 


= 


Groups of prospective jurors. 

Select a jury’s representative. 
Prevalent case-heading abbreviation. 
Jury display. 

A heavy hammer. 

Evidence marker. 

Operation of law. 

Right. 

When jurors do their jobs. 

Begin deliberations. 


Group of people united to perform a 
joint activity (abbr). 


. National Liberation Front. 

. High-occupancy vehicle. 

. Deception or fraud. 

. Groups of jurors first assembled. 


Comply with the court’s commands. 


. What the jurors are supposed to 


resolve. 


Give instructions to the jury (past 
tense). 


In a complex case, there will always 
be jurors who carry this perception 
into their deliberations, regardless of 
the clarity of the presentation. 


. Leader of the jury. 
. High Court holding that peremptory 


challenges cannot be used to exclude 
potential jurors on the basis of race 
(See 111 S. Ct. 1364). 


. Must be identified, measured, and 


dealt with as jurors are selected to 
serve. 


. Owns. 


. Can still be a basis for peremptory 


49. 
52. 
53. 
55. 


challenges. 


. Basis for a non-peremptory chal- 


lenge. 


. The juror’s position in the judicial 


process. 


. Our system of justice is __ the 


people, by the people, and for the 
people. 


Informal for a girl or woman. 
Sigh of relief, as in “not guilty.” 
College degree. 

Page. 


Solution on page 102. 
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Cover 4 


@ Save 50% on law books. Call National Law Re- 
source. America’s largest law book dealer. All sets 
guaranteed excellent and up-to-date. Your satisfac- 
tion absolutely guaranteed. We buy/sell/appraise. 
(800)886-1800. Fax (312)382-0323. E-mail: lawstuff 
@aol.com 


CORPORATE SERVICES 


@ Trademarks/ Corporations. Federal and State 
Trademark Searches and Filings. Corporations and 
LLC's prepared and filed in all states. Corporate pack- 
age $250 includes corporate kit. PROFESSIONAL 
LEGAL ASSISTORS (800)621-7008. 


EXPERTWITNESS 


Accident 


@ Accident Expert Services. Accident reconstruc- 
tion, slip/trip and fall analysis, computer animations, 
occupant kinematics, and seat belts. Andrew A. 
Snider, Snider Consulting, Inc., 10097 Cleary Bivd., 
Suite 519, Ft. Lauderdale, FL 33324. (954)236-0028. 


@ Traffic Accident Analysis and Reconstruction. 
Complete Technical Services--Collision Analysis, 
Damage Evaluation--Road Design/Maintenance Re- 
views--Speed Time-Distance Calculations--Seat Belt/ 
Injury Analysis--Driver/Pedestrian/Vehicular Factors- 
-Site/Vehicle/Tire/Lamp Examination! Pedestrian-Slip 
& Fall. Ira S. Kuperstein, Ph.D., P.E. & Associates, 
P.O. Box 1441, Boca Grande, FL 33921. (800)526- 
5177 


Amusement Rides 


= Amusement Ride Experts. Guardian Engineer- 
ing & Inspection. Full service consulting firm special- 
izing in the amusement industry field. 8703 Surf Drive, 
Panama City, FL 32408. (904)234-3454, Fax 
(904)785-6878. 


Psychiatric Expert Witness 


‘Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 

Medical Malpractice 

Criminal Defense 

¢ Personal Injury 

¢ Sexual Harassment 

¢ Age & Employment Discrimination 

* Domestic Relations 

Not a Referral Service 


I. Ross, M.D., F.A.P.A. 
(305) 856-6219 


* Diplomate of the American Board of 
Psychiatry & Neurology in Psychiatry with 
Added Qualifications in Forensic 
Psychiatry * Board Certified 


Athletics 


@ Sport and Exercise Injury consolation; Aquat- 
ics, scuba, youth sport, PE, athletics, health club, 
sport equipment, recreational sports. M. Murphey, 
Ph.D., H. Lerch, Ph.D., D. Connaughton, Ed.D., P.O. 
Box 13754, Gainesville, FL 32604; phone (904) 392- 
0584; Fax (904) 392-5262. 


Audio/Video/Voice 


@ Audio/video expert witness. Tape recordings. 
Computerized tape analysis and voice identification, 
testifying, transcript verifications vs. recordings. Fed- 
eral and State court qualified-criminal and civil. 35 
years recording experience, 25 years as expert wit- 
ness. Joel Charles, 1109 NW 97th Drive, Coral 
Springs, FL 33072 (954) 752-5465. 


Aviation 


@ Experienced aviation attorney not licensed in 
Florida can be consultant or expert witness in your 
aviation legal matter. Former military pilot, Eastern 
Airlines Captain, FAA Deputy Administrator. Frequent 
airline accident and air safety commentator on CNN 
and other major TV and radio networks. Richard H. 
Jones, (800) 705-5455. 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (minimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 

RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED ~ Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 


3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 
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EXPERT WITNESS 


Building Economist 


®@ To perform analysis and consulting. Author, 
Ph.D. Building Economics, Architectural Facility pro- 
gramming & Feasibility evaluation & methodology. 


Multilingual. Dr. Thor Mann. (904) 224-2176. 


Classifieds 
On-Line 


Vocational Economist 


@ David C. Toppino/Vocational Economic Ana- 
lysts, Lic/Cert’s: M.A., ABVE, CRE, MFCC; Exp: 
Since 1985; 45 Trials/ 90+ Depositions; 400 + 
retnetions; 70% defense/ 30% plaintiff, 1996, inc. CA 
Attorney Gen’s Off, & Steel, Hector & Davis; Spec's: 
Loss Of Earning/ Mitigation Capacity, Board Cerrti- 
fied/ court qualified dual experts, Pediatrics, Emp 
Law, etc.; L.A. Based w/ Key Biscayne Off./ 800 ph. 
& no cost travel, 13601 Ventura Boulevard, Suite 131, 
Sherman Oaks, CA 91423 Toll Free: (888)784-4535 
Fax (818)784-5636. 


Electrical 


@ Electrical Expert of Theory, National Electric 
Code, National Electrical Safety Code, and OSHA 
Regulations. Licensed electrical master. Excellent 
references. Nicholas Sasso, P.O. Box 233, Port 
Richey, FL 34673. Phone and fax: (813) 843-0883. 
When excellence counts! 


Handwriting 


®@ Forensic Document Examiner/ Handwriting 
Expert: Don Quinn, 9951 Atlantic Blvd., Suite 242, 
Jacksonville, FL 32225, (904)724-5878. Thirty years 
experience in Federal and State Crime Laboratories. 
Qualified in Federal and State courts. Retired FDLE 
Document Examiner. 


I—| ~SNI:HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 
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Horticultural/ Botanical 


® Horticultural/Botanical Consultant. 30-plus 
years experience in Florida and Caribbean Basin. 
Comfortable with legal work. Resume of well-bal- 
anced academic and industry experience available 
on request, Derek Burch Ph.D., telephone (954) 792- 
6052, fax (954) 792-7675. 
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BUSINESS 
APPRAISALS 


Valuations of 
Medical Practices and 
Other Professional Practices, 
Closely-held Businesses 


© Litigation 
@ Estate and Gift Taxes 
@ Mergers and Acquisitions 


BUSINESS 
APPRAISAL 


GROUP 
of Florida 


a division of 


Peed, Koross, 
Finkelstein & Crain, P.A. 
CPAs 


350 S.E. 2nd Street 
Ft. Lauderdale, FL 33301 


(954) 760-9000 
(954) 760-4465 fax 


Michael A. Crain, CPA 
Leroy Koross, CPA 


http://www.FLABAR.org | HE 
MEDICAL/DENTAL MALPRACTICE EXPERTS ! 
* GRATIS TEAM PREVIEW: for merit, causation and liability. We shall confer with you } 
in great detail the intimate clinical issues and standards of care (lab slip by lab slip if 
necessary) before you capitalize any expert fees. We shall be BRUTALLY CANDID if cau- | 
sation or 15 
® GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: To convey tactics and ; 
arguments typically promulgated by opposing side. Our system insures expert witnesses. ? 
will surmount closest scrutiny by opposing side. We proffer no lists of UNIVERSITY ’ 
TYPES WHO ARE WEAK, VACILLATE AND CAN SABOTAGE YOUR CASE at the height of : 
their testimony. No physicians or attorneys sit upon our B.0.D. We have no ties to med- ; 
ical schools or insurance carriers. We have earned our reputation prudently for both | 
plaintiff and defense to over 750 (REPEAT) law firms since 1986. We invite you to meet 
with us. STATSTAT AFFIDAVITS SUPER RUSH. Our basic fee is $295. Full disclosure. 
‘ 
HCAL Health Care Auditors,Inc. ‘Telephone (813) 579-8054 | 
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EXPERTWITNESS 


Injury Specialist 


@ Injury Specialist. Multi-speciality practices blend- 
ing conventional medicine, physical therapy and chi- 
ropractic. Have successfully treated over 10,000 ac- 
cident cases in the past 15 years. Expert Medicole- 
gal documentation provided upon request. State ap- 
pointed w/c Expert Medical Advisor (EMA). Stanger 
Health Care Centers. Two locations Palm Beach 
County (561) 498-4300. Broward County (954) 720- 
2800. 


@ Marine Engineering. Forensic marine investiga- 
tions, consultants, expert witness reports and testi- 
mony. Analysis of manufacturing defects and failures, 
or boats, docks, piers, and their related equipment.- 
-Case strategy planning; deposition and trial prepa- 
rations consultation. P.O. Box 374 Islamorata, FL 
33139. (800)447-7017. Fax (908)295-2847. 


Medical 


@ Medical Malpractice Expert- Board Certified 
emergency room physician. Ten years experience as 
case researcher/analyst and expert witness. Rich- 
ard Martin, M.D., Post Office Box 1800, Crystal River, 
FL 334423-1800. Telephone (800) 329-7872. Voice 
mail box 14811. 


Florida Bar On-line 


http://www.FLABAR.org 
Introductory Advertising Rates 
Prices range from $50 to 150 a month. Ba- 
sic listing can include an off-site link and/ 
or a one-screen display ad. 


Call Javier Cano 
(904) 561-5601 


@ Medical Malpractice Consultant, Irvin H. 
Blumfield, M.D. B.S. Pharmacy, C.A.O.G.,A. C.O.G., 
Certified OB-Gyn., will advise either way according 
to my interpretation of strong points. Available 
throughout the year. Telephone (941)383-8544. Court 
appearance as necessary. 


Mental/Developmental 
Disabilities 
@ Administration of programs for persons with 
mental retardation or developmental disabilities. Em- 
phasis on propriety of individual treatment in com- 


munity or institutionalsettings related to compliance 
with state or federal regulations. (316) 221-6415. 


Orthopedic 


@ Orthopedic Medical Malpractice Consultant. 
Physician/attorney. Board certified in ankle/foot sur- 
gery. Case review/evaluation; case law research, dis- 
covery, interrogatory, depo./trial development; plaintif/ 
defensive positions; opinions available. Jay S. Grife, 
J.D., D.P.M., (904) 886-4477, fax (904) 880-8446. 
Internet: jgrife@counsel.com. 


nter-City Testing ¢ 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; 
Construction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution- 
Air & Water; Safety/Electrical Engineering; Slips and 
Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Instructions 


Podiatrist 
@ Podiatrist/ Attorney. DPM/JD available for case 
review, as CO-counsel, or as expert witness. Charles 
Fenton DPM JD, 1466 Devonash Lane, Dunwoody, 
Georgia 30338; (770) 901-9516; fax (770)698-4317; 
home page: http://www.cyberss.com/drfenton/ 
home.htm 


Psychology 


@ Neuropsychologist, Robert P. Ludwig, Psy.D.., 
P.A., Assessment of Personal Injury, Forensic & 
Workers’ Compensation. Specializing in head injury, 
trauma relate issues and bilingual evaluations. Prac- 
ticing in Dade and Broward since 1982. Broward 
(954) 435-1780. 


Security 


@ Premises Liability: Lawyer, 30 years experience, 
former Police Chief, Commander in Orange co. 
Sheriff's Office, Instructor at University of Central 
Florida teaching Secuitiy Administration, Ron Lynch 
(407) 275-2614. 


(561)361-0990 
(561)338-7771 
4400 North Federal Highwa 
Boca Raton, FL. 33431 


G.A. Tomlinson P.E. 


Born 2-12-24, Amarillo, 
Texas; U.S. Navy, 1943- 
1946; Oklahoma State Uni- 
versity, 1946-1949, B.S. 
Mech. Engineering; Unit Rig 
& Equipment Co., Tulsa, 
1949-1982; Responsible for 
all engineering functions 
1957-1975; Formed Com- 
pany for Unit Rig in Brazil 
1976; General Manager, Ca- 
nadian Operations, 1977; In 
charge of Unit Rig Product 
Litigation 1977-1982. 
8425 South 73rd East Avenue 


Tulsa, OK 74133 (918)252-1905 
FAX (918)254-9116 


Expert Witness 


GRADUATE MECHANICAL ENGINEER 
32 years experience in design, testing, manu- 
facturing, supervision and operation of equip- 
ment. Also extensive executive experience. 
Qualified as an expert in many fields, including: 
¢ Forklifts & Hoists 
¢ Material Handling Equipment 
Construction Equipment 
Trucks of all types 
Heavy Vehicles 
Airline Ground Handling Equipment 
Oil Field Equipment 
* Ditching Machines 
Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 


No travel time charge to Florida 


“Now | actually look forward to preparing 


bankruptcies — it is so easy 


New WINDOWS VERSION 


Point, Click & File 

Toll Free Customer Support Hotline 
Prints High Quality Typeset Forms 

7only, 7 & 13, 7-11-12-13 & Network Packages 
60 Day Money-Back Guarantee 

DOS Version Also Available 


Catt Now & Swircn To Tue Best! 


1.800.492.8037 


Call For Free Demo 
Disk, References 

& Information 

Or Reach Us On 

The World Wide Web 
at www.bestcase.com 


Best Case SOLUTIONS, INC. 
635 Chicago Avenue Suite 110 
Evanston, Illinois 60202 
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LAWYER SERVICES 


-EXPERTWITNESS 


Toxicology 


@ Chemical Toxicologist. Twenty-four years expe- 
rience in Sampling and expert witness- industry, gov- 
ernment and university research. Soc. of Toxicol- 
ogy, SETAC, American College of Toxicology. Dr. R. 
L. Lipsey, (904)398-2168. 


Trust & Bank Investments 


@ Expert Witness Trust & Bank Investments: 
Twenty years investment experience. Former vice 
president/portfolio manager Chase Manhattan, Sun 
Bank, United Jersey. Chartered Financial Analyst 
(1979). Cum Laude-Wharton, University of Pennsyl- 
vania. BS economics, dual major: finance/econom- 
ics. S.E.C.--registered investment advisor. Steve 
Stern, CFA, 240 Crandon Bivd., #209, Key Biscayne, 
FL 33149; (305) 361-9772. 


INSURANCE STRUCTURED 


@ Top dollar paid for insurance settlements, struc- 
tured settlements, notes and periodic payment con- 
tracts. Heartland Capital Funding, Inc., (800)897- 
9825. “Professional Annuity Funding for you and your 


SECURITY 


@ What did Shakespeare have in mind when he 
wrote “first thing, we kill all the lawyers”?--Lifestyle 
countermeasures for workplace violence, personal 
safety and protection, asset and premises security. 
Threat and vulnerability assessments, site surveys, 
training, product information. Fax name and tele- 
phone number to (305) 350-5231. Service by Florida 
Bar member offered exclusively to lawyers and firms. 


 LEGALRESEARCH | 


@ Florida’s Oldest Legal Research Firm. The Law 
Source. Highest quality legal research, consultation, 
pleadings and appellate since 1982. Work is done 
by full-time, experienced Florida Bar members. From 
citation reports to appellate briefs. (800)342-0399. 


@ Research & Writing. Motions, memoranda, ap- 
pellate briefs. Experienced appellate lawyer. Former 
appellate clerk, federal district court clerk, legal writ- 
ing instructor. Call (305) 878-7054 or (407) 645-2433. 


@ Need clients? | earned $324,049.32 last year with 
a unique Referral Marketing System which | am now 
willing to share with you. Free report reveals “How to 
Get More Clients in a Month Than You Now Get All 
Year!” Results guaranteed. Call (800) 562-4627, 24 
hours for a free recorded message. 


REACH 


Medical 


defense. 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 

to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Physicians for Quality 
7 


Experts 


56,000 lawyers! 


_Ad Rates. 
$75.00 for the first 5 lines. $15 for 
each additional line. Payable in ad- 
vance. Approximately 45 charac- 
ters per line. Acharacter is any let- 
ter, number, punctuation mark or 
space. 


Issue Deadlines 


March 15 
June May 15 
July/August June 15 


Send ad text and ad run dates to: 


May 


The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(904) 561-5689 


Fax (904) 681-3859 


Display rates available. 
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What you know 
minutes later. 


 *Very Powerful *Very Economical 
Ve name. Or Seoul mmber ine trainiig: 
don't have much. Unless you've got DBT ONLINE. 
turn a few facts into a full report: = Bree technical support 
-» Corporations and Businesses” Assets. 
If all you've got working for you is a name, make ‘sure it's... 
THE PREMIER INFORMATION RESEARCH SYSTEM™ 


Westlaw is the source you can trust for the most comprehensive public records. 


You've got absolute trust in yourself. Put that 
same trust in WESTLAW” to deliver public records 
that can hold the key to success. 

For starters, WESTLAW gives you broader 
coverage than any other source. That helps you 
reliably check out potential jurors’ backgrounds, 
locate hard-to-find witnesses, qualify prospective 


www westpub.com 


clients or business associates, and more. 

And only WESTLAW gives you important links 
between related information with exclusive 
investigative tools such as People Finder? Sleuth 
and Asset Locator * 

So you can uncover important relationships 
among people, businesses and their assets that you 


may otherwise miss searching any other source. 
With sweeping public records at your fingertips, 

you can trust in WESTLAW to take you further. 
Learn more about how 

to find the public records 


you need on WESTLAW. Call 
| WESTLAW} 
1-800-328-9963. 


KeySearching. Research you can trust. 


© 1996 West Publishing 7-9353-3/9-96 1-349-216-6 


